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EXECUTIVE SUMMARY

INTRODUCTION

This study examines enforcement of laws that criminalize exposing others to HIV or hepatitis B or C
using data from the Missouri State Highway Patrol - Criminal Justice Information Services. Between
1990 and October of 2019, at least 593 people have been arrested in Missouri for at least one of its
HIV/hepatitis crimes. This includes 318 people who have been convicted for these crimes.

People in Missouri with HIV/hepatitis incidents, and incidents with convictions, by crime charged,

1990-2019

3 PEOPLE
1 PERSON

DMH

396 PEOPLE

DOC

210 PEOPLE

BLOOD - 22 PEOPLE

DONATION 8 10 pEOPLE

CONDuUCT 97 PEOPLE

. 14 PEOPLE
SEX WORK
3 PEOPLE

M INCIDENTS INCIDENTS RESULTING IN CONVICTIONS

For those convicted, average sentences range from 2.9 to 10 years depending on the type of

crime, with the longest sentences extending up to 30 years. A conservative estimate of the cost

of incarceration related to these crimes, to date, is $17.7 million. This does not include any other
related costs, including those for arrests, prosecutions, parole, or probation. While there has been
enforcement of these laws in 70 of Missouri's 114 counties, enforcement is heavily concentrated

in a smaller subset of counties. Further, enforcement data suggest that these crimes are
disproportionately enforced on the basis of race and sex, with Black men being the most likely to be
arrested and convicted.
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Missouri enacted its first law criminalizing HIV in 1988, when less was commonly known about the
virus and before the development of effective methods for treatment and prevention. Today, Missouri
laws criminalize five (5) different types of exposures:

* HIV crimes: The first three laws apply only to those who are HIV positive. They criminalize people
living with HIV (PLWH) who

1) donate blood or organs,
2) engage in commercial sex work, or
3) expose others to bodily fluids through sex, sharing needles, biting, or in other ways.

* Department of Corrections and Mental Health crimes (DOC/DMH crimes): The next two laws
focus on defendants who expose employees and others involved with either

4) the Department of Corrections or
5) the Department of Mental Health to bodily fluids.

While the DOC/DMH crimes also have enhanced penalties for those who have HIV or hepatitis B or C,
available data do not allow us to determine which virus defendants charged with these enhancements
were alleged to have.

Violations of the laws criminalizing these five types of exposures are all felonies that do not require
that the defendant actually infect anyone or have the intent to infect anyone. Each includes
criminalization of behaviors that pose no risk or an extremely remote risk of transmission.

HIV CRIMES

Of the four states that the Williams Institute has analyzed (Missouri, Georgia, Florida, and
California), Missouri has the most enforcement of its HIV-specific laws. When using the most
comparable data, Missouri has one arrest for an HIV crime for every 60 PLWH currently living in the
state, compared to one arrest for every 370 PLWH currently living in Florida and one arrest for every
2,000 PLWH currently living in California.

More specifically, in Missouri, 209 people have been arrested for the following three HIV crimes in 263
separate incidents. This includes 107 people who have been convicted for these crimes.

* Blood Donation: Only 10 people have been convicted of this crime since it was enacted in 1988.
The last conviction was in 2009. Further, the data at least raises a question about whether half
of these 10 convictions are the result of miscoding and the convictions were for the HIV Other
Conduct crime (see below). On average, these people received unsuspended sentences of
confinement of 4.2 years. The scarcity of convictions for this crime is consistent with long standing
and effective protections of the blood and organ supply that make the risk of transmission
extremely remote. There have been no such transmissions in the U.S. for over a decade.

» Sex Work: Since this law was enacted in 2002, only 14 people have been charged with Missouri's
crime for PLWH who engage in commercial sex work; only three people have ever been convicted
and all three received unsuspended sentences of confinement of 5 years. The last conviction was
in 2017.

* Other Conduct: Over 90% of the people who have been arrested (191/209 people) or convicted
(97/107 people) for an HIV crime in Missouri have been convicted of the crime of recklessly
exposing another person to HIV through sex, sharing needles, biting, or other conduct. On
average, they received unsuspended sentences of confinement of 7.5 years.

Since this crime covers a range of behaviors, we examined other charges in the same incidents with
convictions to see if we could infer anything about the underlying conduct that created a risk of
transmission: 42% did not have any such charges; 29% had charges that indicated that the underlying
risk behavior was sex; 6% also had an HIV Blood Donation Charge (see above); and 23% had charges
that indicated that the risk was the result of an altercation with another person, with 16% having charges
clearly indicating that the altercation was with a law enforcement officer (assault or resisting arrest).

There is evidence that these HIV crimes are bringing people into the criminal justice system who
otherwise would not be there. One out of six people with an HIV incident (17.2%) had no other
criminal records in Missouri. For over one in four (28.7%), their HIV incident was their first contact with
Missouri criminal justice system.

* Cost: We estimate that the total cost of Percent of PLWH and HIV incidents in the
incarceration for sentences under Missouri's Kansas City and St. Louis HIV Care Regions
HIV crimes laws is $10.2 million, with the Other
Conduct crime alone costing $9.4 million. 61.0%

* Location: HIV crimes appear to be
disproportionately enforced in the Saint Louis
HIV Care Region, and, in particular, in St. Louis
City and St. Louis counties. This is not just
because there are more people living with
HIV in this area. While the St. Louis HIV Care
region has 48.3% of PLWH in Missouri, it has 29.6%
61.0% of all HIV criminal incidents. This in
contrast to the Kansas City HIV Care region,
which has 29.6% of all PLWH in the state, but
only 10.8% of HIV incidents. 10.8%

48.3%

+ Age: While the average age of those
impacted by Missouri's HIV crimes was 35.5,
those impacted ranged from 17.7 to 65.5
years old. Looking more broadly at their
criminal history, 37.8% had their first contact
with the Missouri criminal justice system
before the age of 21.

KANSAS CITY HIV CARE REGION ST. LOUIS HIV CARE PROGRAM

PERCENT PLWH I PERCENT HIV INCIDENTS

* Gender: Thirteen percent of people with an HIV criminal incident in Missouri are women, as
compared to 17.6% of PLWH in the state.

+ Race: While Black people comprise 11.8% of Missouri's population, they comprise 46% of those who
are living with HIV, 56.5% of those with an HIV criminal incident, and 60.8% of those who have been
convicted of an HIV crime.
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* Race and Gender: Black men are the most disproportionately impacted by both HIV disease and
the enforcement of HIV criminal laws in Missouri. While Black men make up 5.5% of the state’s
population, they are 35% of PLWH in the state. They make up over half of those with an HIV incident
(50.2%) or conviction (54.2%). Put differently, there has been one arrest of a Black man for an HIV
crime in Missouri for every 43 Black men currently living with HIV in the state today.

Arrests and convictions of Black men in Missouri for select HIV crimes, compared to state

opulation and percent living with HIV.
pop P & 71.4%

55.0%  55.6%

STATE POPULATION PLWH BLOOD DONATION OTHER CONDUCT OTHER CONDUCT
INFECTION EXPOSURE INFECTION
M ARRESTS M convicTIoNS

DEPARTMENT OF CORRECTIONS/DEPARTMENT OF MENTAL HEALTH
CRIMES (DOC/DMH CRIMES)

Although more recently enacted, today enforcement of laws criminalizing the exposure of state
employees to bodily fluids significantly outpaces the enforcement of the HIV crimes laws described above.
Of all people arrested for HIV or DOC/DMH crimes in Missouri, over two-thirds (66.8%) were arrested for
the Department of Corrections Crime. More specifically, 396 people have been arrested for DOC crimes in
466 separate incidents. This includes 210 people who have been convicted of this crime.

* Department of Corrections: Over ninety-nine percent (99.5%) of all 398 people arrested for a DOC/
DMH crime, 396 people were arrested for exposing an employee or someone else connected with
the Department of Corrections to bodily fluids. Further, 210 people have been convicted of this
crime. On average, those convicted received unsuspended sentences of confinement of 2.9 years

O Of these, 48 people have been charged with the enhanced penalty for when the person has
HIV or hepatitis B or C, but only 12 people have been convicted of this crime. On average, they
have received unsuspended sentences of confinement of 5.2 years.

* Department of Mental Health: This crime has been rarely enforced since it was enacted in 2010:
only three people have ever been charged with it and only one person has ever been convicted.
No one has even received the enhanced penalty under this crime that applies if the defendant
has HIV or hepatitis B or C.
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» Cost: We estimate that, to date, the total cost of incarceration for Missouri's DOC/DMH crimes
is $7.4 million.

* Location: The enforcement of DOC/DMH crimes appears to be disproportionately
concentrated in just a few counties. For example, 33.6% of these incidents are in just St.
Francois, Mississippi, and Texas counties. However, these three counties have only 3.6% of
the state’s incarcerated populations. This could indicate that DOC/DMH crimes are enforced
differently by different law enforcement agencies, are tied more to conduct by defendants at
arrest than during incarceration, or both.

Percent of Missouri's incarcerated population and DOC/DMH incidents in the 10 counties in
Missouri with the largest number of DOC/DMH incidents

64.0%
27.0%
11.9%  113% 1049 12:9%
57%  53%  46%  4.20% 50% 3.5% 9
. . 2% 0 : 3.3%
24%  05%  0.6% 0.6% " 03% " 0.8% 3:8%2.6%_" "1 29
ST. FRANCOIS MISSISSIPPI TEXAS ST. LOUIS AUDRAIN DEKALB WASHINGTON GREENE BOONE COLE TOTAL
CITY
PERCENT INCARCERATED PERCENT DOC/DMH INCIDENTS

* Age: While the average age of those impacted by Missouri's DOC/DMH crimes was 31.4, those
impacted ranged from 17.6 to 76.8 years old. More broadly, 68.8% had their first contact with
the Missouri criminal justice system before the age of 21.

* Gender: While fifteen percent of people (15.3%) with a DOC/DMH criminal incident are
women, women comprise only 10.4% of incarcerated people in Missouri.

* Race: While Black people comprise 11.8% of Missouri's population, they comprise 33.4% of
those who are incarcerated in the state, 46% of those with a DOC/DMH criminal incident, and
48.3% of those who have been convicted of such these crimes.

* Race and Gender: While Black men make up 5.5% of the state’s population, they are 32% of
those who are incarcerated in the state, 41.7% of those with a DOC/DMH criminal incident,
and 45% of those who have been convicted of these crimes.

This research shows that almost 600 people (593) have been directly impacted by Missouri's HIV/
hepatitis criminal laws. While three of these laws are infrequently enforced, the other two laws
continue to be enforced with frequency up through the fall of 2019. Further research is needed
to explore why enforcement rates differ so greatly by county in Missouri, and why there is
disproportionate enforcement on the basis of race and gender.

LEGAL BACKGROUND

HIV AND HEPATITIS CRIMINALIZATION LAWS IN MISSOURI

HIV criminalization is a term used to describe statutes that either criminalize otherwise legal conduct
or that increase the penalties for illegal conduct based upon a person’s HIV-positive status. While
there is only one federal HIV criminalization law," more than two-thirds of states and territories across
the U.S. have enacted HIV criminal laws. In recent years, 13 states have expanded their HIV criminal
laws, or enacted new laws, to include other diseases, including hepatitis B and C.2

Most HIV criminal laws do not require actual transmission of HIV or an intent to transmit HIV. In many
cases, these laws criminalize conduct that poses no actual risk of transmission, such as spitting or
biting.> Most laws criminalizing HIV were passed in the early years of the epidemic,*long before there
were effective tests for the virus,>treatments that allow people living with HIV (PLWH) to live normal
lifespans in good health,®and extremely effective methods for preventing transmission of the virus.”

Missouri has four statutes (See Table 1) that criminalize exposure or potential exposure to HIV and
hepatitis B or C. Since one of these four statutes covers potential exposures through two very different
sets of behaviors (donating blood and organs, as opposed to sex, needle sharing, biting, or other activities)
we treat these four statutes as creating five different types of crimes for the purpose of our analysis.

All five types of HIV and hepatitis B and C crimes (hereinafter HIV/hepatitis crimes) are felonies,
carrying sentences of up to 30 years. None require actual transmission of HIV or hepatitis B or

C.2 In addition, none require the specific intent of a person to infect another person, or take into
account the use of condoms, adherence to effective medications, or any other efforts taken to
reduce transmission of HIV.? All of these laws were passed by the Missouri legislature before modern
medical research has conclusively shown that 1) individuals living with HIV can completely prevent
transmission of HIV to others through effective treatment that suppresses the virus in their blood to
undetectable levels, and 2) HIV-negative individuals can avoid acquiring HIV by taking HIV medication
as pre-exposure prophylaxis (PrEP).™

In addition to the five types of HIV/hepatitis felonies summarized in Table 1, Missouri has two
misdemeanors related to HIV. The Missouri Department of Health & Senior Services has the
authority to quarantine persons with certain communicable diseases, including HIV." Violation of
such a quarantine may result in a misdemeanor.'? Further, under limited circumstances, disclosure
of someone’s HIV-status by a healthcare worker can be a misdemeanor. Although we requested
records related to these two misdemeanors, none were identified or produced.
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Table 1. HIV/hepatitis crimes in Missouri (2019)

FELONY
CRIMINALIZED | TRANSMISSION (NSNS CLASSIFICATION
SUATCIE CONDUCT REQUIRED? I;rESlTISR'\SIIDT’ AND STATUTORY SISBEASES
SENTENCE
Blood Donation
Donating, or Class B (violent), Expos'ure Crime
attempting to 5to 15 years or Incident
donate, blood,
s191.677.17 | blood products, No No  Mwansmisson | S
organs, sperm oc.curs, Class A lisad e
or tissue if HIV- (violent), 10 to 30 Blood Donation
positive years Infection Crime
or Incident
Recklessly Other Conduct
exposing . Exposure Crime
another to Class B (violent), or Incident
HIV, including Dl /el
Mo. Rev. Stat.  through sexual No No If transmission ,If actu'al
§191.677.1.2 intercourse, e, @RS A infection
sharing (violent), 10to 30 | 2 1c8ed then
needles, — Other Conduct
biting, or other Crime or
conduct Incident
Mo. Rev. Stat Prostitution Class B (non- Sex Work Crime
§ 567.020 while krTo.wmeg No No violent), 5to 15 or Incident
HIV positive years
Attempting Class D (violent), :Dr1(c)ifjecr:'lcme or
to expose or up to 4 years
exposing a If defendant
Mo. Rev. Stat. | corrections - N If offender hf”‘? has HIV or
§ 575.155" employee to HIV or hepatitis hepatitis B or C,
blood, seminal B .or C Class C then DOC HIV/
fluid, urine, (violent), up to 7 hepatitis Crime
feces, or saliva years e
Attempting Class D (violent), DMH crime or
to expose or up to 4 years Incident
exposing a If defendant
Mo. Rev. Stat. mental health No N If offender hf"? has HIV or
§ 575.157'5 employee to HIV of hepatitis hepatitis B or C,
blood, seminal B.or C Class C then DMH HIV/
fluid, urine, (violent), up to 7 hepatitis Crime
feces, or saliva years o e,

HISTORY OF HIV/HEPATITIS CRIMINALIZATION LAWS IN MISSOURI

Blood Donation and Exposure Through Other Conduct

The first of Missouri's HIV/hepatitis crimes, criminalizing two categories of behavior (Mo. Rev. Stat. §
191.677), was passed in 1988.¢ As enacted, this law prohibited people living with HIV from 1) being
or attempting to be a blood, organ, sperm or tissue donor except as deemed necessary for medical
research, and 2) deliberately creating “a grave and unjustifiable risk” of infecting another with HIV
through sexual or other contact when an individual knows that he or she is deliberately creating that
risk. Violation of the 1988 statute was a Class D felony, carrying a penalty of up to 7 years."”

This statute was first revised in 1997.'8 The revisions included adding “blood products” to the list

of banned bodily donations in subsection (1) and changing subsection (2) to prohibit PLWH from
“actfing] in a reckless manner by exposing another person to HIV without the knowledge and consent
of that person to be exposed to HIV, through contact with blood, semen or vaginal fluid in the course
of oral, anal or vaginal sexual intercourse, or by the sharing of needles.”’® The statute listed the types
of evidence that could be used to prove that a person acted recklessly in creating such a risk.?° The
statute also specified that use of condoms is not a defense to this crime, and raised the penalty to a
Class C felony, carrying a sentence of 3 to 10 years, when the person charged was over age 21 and the
other person was under age 17.%

This statute was revised in 2002 to its current form.?? This revision expanded the criminalized conduct
to include biting or acting in another other manner that causes the HIV-infected person’s semen, vaginal
secretions, or blood to come into contact with the mucous membranes or non-intact skin of another
person.? The statute also increased the requisite penalties. For a violation of the law that did not result
in transmission, the penalty increased from a Class D felony to a Class B felony, carrying a sentence of
5to 15 years.?* A violation resulting in transmission, which did not previously carry a separate penalty,
was classified as a Class A felony, carrying a sentence of 10 to 30 years.?*> The separate penalty for
proscribed conduct between people over age 21 and under age 17 was removed.?

In short, as our understanding of HIV disease and the availability of effective treatments has improved
over the last three decades, the penalties under this statute have become harsher (evolving from a
crime punishable by up to 7 years, to requiring sentences of 5 years to 30 years) and its scope has
broadened to include conduct that has a remote, if any, risk of transmitting HIV.

Prostitution

The 2002 bill also added HIV-specific language to the state’s prostitution law (Mo. Rev. Stat.§ 567.020)
creating the third type of HIV/hepatitis crime that we will examine in this study.?” In Missouri,
prostitution is defined as engaging, or offering or agreeing to engage, “in sexual conduct with another
person in return for something of value.”?® Notably, the arrest can be, and most often is, just based on
a conversation (not actual sexual conduct) and “sexual conduct” is defined by statute to include many
forms of sex that have effectively no risk of transmitting HIV including mutual masturbation, the use
of sex toys, and oral sex.?
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A prior Missouri law, passed in 1977, made it a Class B misdemeanor to engage in prostitution in
general, punishable up to 6 months in jail or a $1,000 fine.®* The 2002 revisions increased the penalty
for solicitation for a person who knows that he or she is HIV-positive to a Class B felony, carrying a
sentence of 5 to 15 years.®' The bill also specified that the use of condoms was not a defense.*? Despite
subsequent revisions to Missouri's solicitation law, the HIV-specific language remains in the current
statute.>®

Department of Corrections Exposures

Missouri's third HIV/hepatitis criminalization law (Mo. Rev. Stat. 8 575.155) was enacted in 2005.34
This law criminalizes a person for knowingly exposing, or attempting to expose, other people related
to the Department of Corrections (including corrections employees, visitors, and other incarcerated
people at secure facilities) to blood, seminal fluid, urine, feces, or saliva. A general violation of the
law was classified as a Class D felony.** The penalty increased to a Class C felony if the person knew
he or she was living with HIV, hepatitis B, or hepatitis C.3* The law was most recently revised in 2014,
reclassifying the penalty for a general violation to a Class E felony, punishable by up to 4 years in
prison; and reclassifying the HIV/hepatitis-specific penalty to a Class D felony, punishable by up to 7
years in prison.*” However, the sentencing statutes were also revised in 2014, so the reclassification
did not change the terms of imprisonment carried by the offenses.*®

Department of Mental Health Exposures

Missouri's most recent HIV/hepatitis criminalization law (Mo. Rev. Stat. § 575.157) was enacted in
2010.>° The law, similar to the law related to the Department of Corrections, criminalizes people for
exposing, or attempting to expose, people related to the Department of Mental Health (including
employees of the Department of Mental Health, visitors, and others at secure facilities) to blood,
seminal fluid, urine, feces, or saliva.*® A general violation of the law was classified as a Class D felony.*
The penalty increased to a Class C felony if the person knew he or she was living with HIV, hepatitis

B, or hepatitis C.*2 The law was most recently revised in 2014, reclassifying the penalty for a general
violation to a Class E felony and reclassifying the HIV/hepatitis-specific penalty to a Class D felony.*?
However, the sentencing statutes were also revised in 2014, so the reclassification did not change the
terms of imprisonment carried by the offenses.*

LEGAL CHALLENGES TO MISSOURI'S HIV/HEPATITIS
CRIMINALIZATION LAWS

One of Missouri's HIV/hepatitis criminalization laws, the reckless exposure to HIV law (Mo. Rev. Stat. §
191.677), has been challenged on constitutional grounds. No cases were identified that involved legal
challenges to Missouri's other three HIV/hepatitis criminalization laws.

In State v. Mahan,* decided by the Missouri Supreme Court in 1998, two individuals challenged
Missouri's reckless exposure on constitutional grounds, arguing that it was vague and overbroad
because it “criminalize[d] certain conduct that [could be] constitutionally protected."* The Missouri
Supreme Court held that the statute was constitutional as applied to these particular individuals*’
and that they did not have standing to assert the claim on behalf of others.* One of the defendants
also argued that the statute was unconstitutionally vague because a person living with HIV would
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have no way of knowing if his or her conduct created a “grave and unjustifiable risk,” since the risk of
transmission was quantitatively unknown to scientists at the time.*® The court disagreed, as applied to
the facts of the case. The “grave and unjustifiable risk” language was changed to its current form after
this case.*® The “grave and unjustifiable risk” language was changed to its current form after this case.

In State v. Newlon,>* decided by a Missouri court of appeals in 2007, the defendant similarly argued
that the statute was unconstitutionally overbroad and that the trial court's jury instruction on the
crime violated his constitutional due process rights. The court did not consider the overbreadth
challenge because the defendant failed to raise the challenge at the trial court level.>® While the
defendant argued that the jury instruction was unconstitutional for several reasons,* the court found
all of these arguments to be without merit.>

In State v. S.F.,°° decided by the Missouri Supreme Court in 2016, a woman convicted under the
reckless exposure law argued that the statute infringed on her constitutional rights to free speech
and privacy by forcing her to disclose her HIV status. Upholding the statute,* the court found that the
statute was aimed at regulating conduct and had only an incidental burden on speech.®® Further, the
court found that the right to privacy does not extend so broadly as to permit individuals to expose
others to HIV without their knowledge and consent.®

In another 2016 case, State v. Johnson,®® a student athlete convicted under the reckless exposure

law argued that the statute's sentencing requirements violated the Eighth Amendment's protection
against cruel and unusual punishment. The man had been sentenced to 30 years in prison.®’ The
Missouri court of appeal did not consider the constitutional argument because it remanded the case to
the trial court for procedural reasons.®? The issue was ultimately not litigated because the defendant
entered a no-contest plea and accepted a 10-year sentence.®* He was released on parole in 2019.%4

MODERNIZATION EFFORTS ACROSS THE US

The U.S. has the highest number of reported HIV-related criminal convictions of any country.® During
the past decade, there has been an increasing amount of attention towards repealing or modernizing
HIV/hepatitis criminal laws based on our current understanding of the disease.

Federal Modernization Efforts

A number of federal agencies have called for modernizing HIV criminalization laws. For example:

+ In February 2013, the Presidential Advisory Council on HIV/AIDS (PACHA) approved a resolution
calling for federal action against HIV criminalization.®®

* In March 2014, the U.S. Department of Justice and Centers for Disease Control and Prevention
published a joint paper reviewing the existing HIV criminal laws throughout the U.S. and
recommended that states, “assess the laws’ alignment with current evidence regarding HIV
transmission risk and consider whether current laws are the best vehicle to achieve their
intended purposes.”®’

* InJuly 2014, the U.S. Department of Justice released guidance to states on how best to reform
HIV-related criminal laws to align with current scientific knowledge.%®
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+ In addition, the National HIV/AIDS Strategy for the United States, which was revised and released
in July 2015, called for reform based on “scientific evidence about routes of HIV transmission and
effective measures of HIV prevention.”®®

Additionally, in the past several Congresses, lawmakers introduced the Repeal Existing Policies that
Encourage and Allow Legal (REPEAL) HIV Discrimination Act.”” The REPEAL Act would encourage state
and federal legislators to work together to modernize outdated laws relating to HIV, bringing them in
line with the federal and state nondiscrimination laws that protect people from discrimination on the
basis of disabilities, including HIV and hepatitis B and C.”!

State Modernization Efforts

In the past few years, several states have enacted legislation to modernize their HIV criminalization
laws. For example, in 2014, the lowa legislature passed a bill amending the state’'s HIV criminalization
law.”? The changes included reducing the penalty for cases in which there was no transmission,
providing a defense for those charged who took “practical means to prevent transmission,” and
eliminating the sex offender registration requirement for those convicted under the law.”? However,
critiques of the new lowa legislation include that it continues to impose lengthy sentences of
confinement for HIV crimes (up to 25 years), and resulted in criminalizing additional stigmatized
conditions beyond HIV, such as hepatitis, meningococcal disease, and tuberculosis, that had not
previously been criminalized.”

In 2016, California repealed its law that criminalized donating blood, organs, or tissue if living with
HIV.”> In 2017, it passed a bill modernizing most of the state’s other HIV criminalization laws. Today,
HIV is treated the same as any other communicable disease and exposure and transmission are no
longer felonies.”® In order for an individual to be prosecuted under the current misdemeanor statute,
they must know their HIV status, act with “specific intent” to transmit the disease, engage in conduct
that “poses a substantial risk of transmission,” and expose the disease to someone who did not know
that they had it.”” The maximum sentence for the misdemeanor is 90 days if there is no transmission
and six months if transmission occurs’® The law also allows the defendant to use evidence of
precautions taken to prevent transmission to prove that that they did not have the specific intent to
transmit a disease.”” The California legislature also eliminated the felony penalty enhancement for
engaging in commercial sex work while living with HIV.8

Also in 2017, North Carolina amended an agency rule that previously required people living with HIV
to disclose their status to all sexual partners and to use a condom during sexual intercourse.®’ The
new rule does not require people who have been virally suppressed for at least six months to disclose
their status or to use a condom.® The rule is consistent with recent medical research finding that a
person who maintains viral suppression cannot transmit HIV.&

In 2019, the Michigan legislature passed two bills revising the state’s HIV criminalization law.8* The
bills removed types of behavior unlikely to result in transmission (such as oral sex); provided that
individuals who are virally suppressed due to treatment cannot be prosecuted; and reduced the
penalty for those who do not, in fact, transmit the virus.
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Current Modernization Efforts in Missouri

Missouri, along with several other states, is currently considering legislation to modernize its HIV
criminalization laws.® A bill introduced in 2020, HB 1691, would revise the state’s HIV criminalization
laws.86

If passed, HV 1691 makes several revisions to Mo. Rev. Stat 8 191.677. First, it would change the
statute to require that the individual acted with the “specific intent” to transmit a communicable
disease.?” The bill would maintain the current law's requirement that the individual “knowingly”
expose another to HIV, but would require that the risk of transmission be substantial for the highest
level penalty.®® Conduct that is “reckless” and does not result in transmission would receive a lower
penalty,®® as would violations that result in transmission.*® Further, HB 1691 includes risk reduction
measures (such as using a condom or taking medication) as a defense.? The bill would also create
an affirmative defense for disclosure of infection and consent to exposure.®? The bill removes HIV-
specific language from the statute and applies the provisions equally to any “serious or infectious
communicable disease.” HB 1691 would also create an exception to the crime of donating blood,
tissue, or organs if the donation is “deemed medically appropriate by a licensed physician.”*

Further, HB 1691 would revise the provisions of Mo. Rev. Stat 8 575.155 and § 575.157, the laws
criminalizing exposure to blood and body fluids in correctional and institutional settings, to apply to
any “bodily fluid that has been scientifically shown to be a known means of transmission of a serious
infectious or communicable disease.”® The bill does not change Mo. Rev. Stat § 567.020, which
enhances the penalties for solicitation by people who are living with HIV.

HB 1691 also includes privacy protections for defendants and those who have been exposed to
a serious infectious or communicable disease.?® In addition, the bill requires that defendants be
assessed for placements in community-based programs before sentencing.’
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METHODOLOGY

STUDY OBJECTIVES

In an effort to address gaps in research about the enforcement of HIV/hepatitis criminal laws in
Missouri, the current project sought to answer the following questions:

1) Are Missouri's HIV/hepatitis criminal laws being enforced?

2) If so, which of these laws are being enforced and how frequently?

3) How many convictions have there been under these laws?

4) How recently have these laws been enforced?

5) Where are the laws being enforced and by which law enforcement agencies?

6) What are the demographic and other characteristics of the people these laws are being
enforced against?

7) Is there any evidence of enforcement inequities on the basis of race or sex?

ANALYTIC APPROACH

Williams Institute researchers obtained approval from the UCLA North Campus IRB*® to conduct
this study and submitted a request to the Missouri State Highway Patrol (MSHP) - Criminal
Justice Information Services® to obtain de-identified data about anyone directly impacted by the
enforcement of Missouri's HIV/hepatitis crimes. MSHP maintains data for any crime in its Central
Repository in three separate sets of records: one for arrest (Arrest data), one for prosecution
(Prosecution data), and one for court actions (Court data).

During 2018 and 2019, we requested data for any person who had ever been arrested, charged with,
or had a court disposition for one of the HIV/hepatitis crimes, or their precursors, listed in Table 1
above. We did not date restrict the requests but the analyses that follow include incidents from 1990
(the arrest date in the earliest record produced) through October 2019—the time of the final data
retrieval from MSHP.'%

These requests provided us with a list of unique identifiers (called SIDS) for every person that had one
of these crimes in either their Arrest, Prosecution, or Court data. We also received an event number,
or OCN, that marked the event that included the HIV/hepatitis criminal charge, as well as any other
charges. OCN numbers most often, but not always, correlated with a unique date of arrest (DOA).
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For every person (SID) and event (OCN), we then asked MSHP for the following data:

+ The Arrest, Prosecution, and Court records for each event with an HIV/hepatitis crime in at least
one of those three data sets;

« Using the 2018-2019'"" and 2019-2020 Missouri Charge Code Manuals,'® a specific set of data
fields informed by the data forms that were used at the Arrest, Prosecution, and Court stages
(Appendix D); and

+ For every person, their complete criminal history - all records for that person for any event,
whether or not those events contained a charge for an HIV/hepatitis crime.

The de-identified data we received from MSHP were cleaned, coded, and analyzed using Stata version
14.1. We merged the Arrest, Prosecution, and Court data so that for every HIV/hepatitis event, we had
data about how the charges were handled at each stage of the criminal process. See Appendix A and
D. As a result of our requests, we also had a complete criminal history for each person who had an
HIV/hepatitis criminal charge.

CODING AND TERMINOLOGY

The following terms both explain the substantive decisions we made when coding the data and serve
as a glossary for the terms used in this report:

Incident: Incident refers to records for a cluster of related events leading to charges against a
defendant. Each of these incidents is assigned a unique code (OCN) by the MSHP. A single incident
may have multiple charges for different crimes and/or multiple charges for the same crime. We

use “incidents” instead of “arrests” or “crimes” as a reminder that a defendant might have multiple
charges, including for the same HIV/hepatitis crime, within the same incident.’® A single person may
have multiple incidents, most frequently with different dates of arrest.

Incidents with conviction: An incident with conviction refers to records for a cluster of related events
leading to at least one conviction for a HIV/hepatitis crime. A single incident with conviction may have
multiple convictions for different crimes and/or multiple convictions for the same HIV/hepatitis crime.
A single person may have multiple incidents with convictions.

HIV/hepatitis incident: Any incident that includes at least one of the HIV crimes or one of the
Department of Corrections (DOC) or Department of Mental Health (DMH) crimes described below.

* HIV Incident: Any incident involving any of the following three HIV crimes.

O Blood Donation Incident:'® Any incident involving at least one charge of the Blood Donation
crime, either alleging exposure or infection. Although we have shortened this label to Blood
Donation, this crime includes the donation of blood, blood products, organs, sperm, or tissue.

- Blood Donation Exposure Incident:'® Any incident involving at least one charge of the
Blood Donation Exposure crime.

- Blood Donation Infection Incident:'° The subset of these incidents that include the
element of actually infecting another person.



The Criminalization of HIV and Hepatitis B and C in Missouri | 16

The Criminalization of HIV and Hepatitis B and C in Missouri | 17

O Sex Work Incident: Any incident involving at least one charge of the Sex Work crime.

O Other Conduct Incident: Any incident involving at least one charge of the Other Conduct
crime, either alleging exposure or infection. The conduct criminalized by these provisions
includes anal, oral, and vaginal sex; sharing needles; biting; and any other nonconsensual,
reckless exposure to another’'s mucous membranes or non-intact skin of the defendant’s
semen, vaginal secretions, or blood.

- Other Conduct Exposure Incident:'” Any incident involving at least one charge of the
Other Conduct Exposure crime.

- Other Conduct Infection Incident:'°® The subset of these incidents that include the element
of actually infecting another person.

« DOC/DMH Incident: Any incident with at least one charge of the following two crimes involving
the Department of Corrections or Department of Mental Health.

O DOC Incident: Any incident with at least one charge of the DOC crimes below.

- DOC Bodily Fluids Incident:'® Any incident involving the crime of exposing someone
employed or involved with the Department of Corrections to bodily fluids.

- DOC HIV/hepatitis Incident:"'° Any incident involving the crime of exposing someone
employed or involved with the Department of Corrections to bodily fluids where the
defendant has HIV or hepatitis B or C.

O DMH Incident: Any incident with at least one charge of the DMH crimes below.

- DMH Bodily Fluids Incident:""" Any incident involving the crime of exposing someone
employed or involved with the Department of Mental health to bodily fluids.

- DMH HIV/hepatitis Incident:"'2 Any incident involving the crime of exposing someone
employed or involved with the Department of Mental Health to bodily fluids where the
defendant has HIV or hepatitis B or C.

In presenting our findings, we anchor most sections by presenting data for three categories: 1) all
HIV/hepatitis incidents, 2) HIV incidents, and 3) DOC/DMH incidents. We then look more closely at the
different crime types outlined above. We divide the crimes into these two major categories (HIV and
DOC/DMH) because the three HIV crimes all require that the defendant be HIV-positive. The DOC/
DMH crimes do not. As explored more fully below, most of the enforcement of DOC/DMH crimes
(89.9%) are through charges that do not require the defendant to have HIV or hepatitis B or C. For
the 11% of DOC/DMH incidents that do require the defendant to have either HIV or hepatitis B or C,
we cannot conclusively determine whether the underlying health condition was HIV, hepatitis B, or
hepatitis C.

FINDINGS

Table 2: Missouri HIV/hepatitis incidents and people with incidents, by statute and study label:
1990 to October 2019

TOTAL PEOPLE WITH

TOTAL INCIDENTS WITH INCIDENTS

STATUTE STUDY LABEL INCIDENTS PEOPLE WITH CONVICTIONS WITH

INCIDENTS

Blood Donation

CONVICTIONS

2 2 1
Mo. Rev. Stat. Exposure
§191.677(1)(1) = Blood Donation
. 21 20 9 9
Infection
All Blood
Donation 23 22 10 10
Incidents”
Other Conduct 216 172 109 94
Mo. Rev. Stat. Exposure
§191.677(1)(2) | Other Conduct
) 43 43 7 7
Infection
All Other
Conduct 239 191 112 97
Incidents”
Mo. Rev. Stat.
Sex Work 17 14 5 3
§ 567.020
All HIV
. . 263 209 125 107
Incidents
DOC Bodily 426 357 226 198
Mo. Rev. Stat. Fluids
§ 575.155 DOC HIV/
hepatitis 49 48 12 12
All DOC
. . 466 396 238 210
Incidents
DMH Bodily 6 2 3 1
Mo. Rev. Stat. Fluids
§ 575.157 DMH HIV/
hepatitis 3 2 0 0
All DMH
) . 7 3 3 1
Incidents
All DOC/DMH
) 472 398 241 211
Incidents
All HIV/hepatitis
i . 723 593 366 318
Incidents

* The number of incidents and people indicated in subcategories in this paper will not always equal the totals provided because a single
incident or person could have charges for multiple HIV/hepatitis crimes and thus be included in more than one subcategory
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FREQUENCY OF ENFORCEMENT OF MISSOURI'S HIV/HEPATITIS CRIMES

From 1990 through October 2019, 593 people were arrested in Missouri for an HIV/hepatitis incident.
As described above, these are incidents where the defendant was charged with at least one felony

for which having HIV or hepatitis B or C was an element of the crime and/or the felony was focused
on behaviors assumed to be able to transmit these viruses. Since some people (16.2%) were arrested
for more than one incident, there were more incidents than people per type of crime.’® Across the
593 people arrested, there were 723 separate incidents that included at least one of charge of an HIV/
hepatitis crime during this time period.

Figure 1. Enforcement of HIV/Hepatitis Crimes in Missouri 1990-2019

DOC/DMH 398 PEOPLE
e 472 INCIDENTS
HIV CRIMES 209 PEOPLE
263 INCIDENTS
HEPAT 593 PEOPLE

HIV/HEPATITIS
ENFORCEMENT _ 723 INCIDENTS

In a minority of HIV/hepatitis incidents (7%), the defendant was charged with more than one type

of HIV/hepatitis crime. In the figures and tables in this paper, such an incident can be represented
more than one time. For example, a person might have one incident involving both a charge for the
Other Conduct crime and a charge for the Sex Work crime. If so, that incident would be included as a
count of one (1) in the totals for each category in Table 2 above. However, this incident would be only
represented one time in the row for the total of all three “HIV crimes.”

That said, over 93% of the people with HIV/hepatitis incidents only had charges for one type of crime
in their history (552 people). The vast majority (85%) were impacted by only one of two types of HIV/
hepatitis crimes: the DOC/DMH Bodily Fluids crime (58.4%, 346 people) and the HIV Other Conduct
crime (27%, 160 people).

Further, only two percent of all people impacted by Missouri's HIV/hepatitis crimes had charges for
both an HIV crime and a DOC/DMH crime (14 people). In almost all of these cases (12),"* the person
was charged with a DOC Bodily Fluids crime at arrest, which was then later converted to an Other
Conduct crime at the prosecution stage. No one in Missouri has been convicted of both an HIV crime
and DOC/DMH crime in the same incident.

Figure 2. Percentage of people by type of HIV/hepatitis crime charged, 1990-2019

HIV & DOC/DMH CRIMES
2%

MULTIPLE DOC/DMH CRIMES
2%

MULTIPLE HIV CRIMES
3%

SEX WORK ONLY
1%

OTHER
CONDUCT ONLY
27%

BLOOD DONATION ONLY

2%
DMH HIV/HEPATITIS ONLY ‘

0%

DOC HIV/HEPATITIS ONLY
5%

DMH BODILY FLUIDS ONLY
0%

DOC/DMH incidents

Of the 593 people arrested in Missouri for an HIV/hepatitis crime, 398 (67.1%) were arrested for at
least one DOC/DMH crime. Since some people (12.6%) were arrested for a DOC/DMH crime in more
than one incident, there were 472 separate DOC/DMH incidents during this time period.

Over 99.5% of people arrested for DOC/DMH crimes had at least one arrest for the crime of exposing,
or attempting to expose, someone involved with the Department of Corrections to a bodily fluid.
Only 3 people were arrested for the crime of exposing someone related to the Department of Mental
Health with a bodily fluid (one person was arrested for both a DOC and a DMH crime).

The 472 DOC/DMH incidents can be divided into categories based on whether having HIV or hepatitis
B or C was an element of the crime. Almost 90% of all DOC/DMH incidents (88.9%) were pursuant to
the parts of the relevant statutes that do not require that the defendant have HIV or hepatitis B or C.
Only 11% (n=52) of DOC/DMH incidents included a DOC/DMH crime where the defendant having HIV
or hepatitis B or C was an element of the crime. For only 12 of these DOC/DMH HIV/hepatitis incidents
(2.5% of all DOC/DMH incidents) did the defendant also have an additional charge of an HIV crime
included in the same incident,'® allowing for a reasonable inference that the underlying disease was,
or included, HIV. The remaining 40 DOC/DMH HIV/hepatitis incidents lacked a co-occurring HIV crime,
and thus we were unable to determine if the crime specifically involved exposure to HIV or hepatitis.
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Figure 3. HIV/hepatitis incidents in Missouri by specific HIV/hepatitis crime charged, 1990-2019

DMH 2 PEOPLE
HIV/HEPATITIS 3 INCIDENTS
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BODILY FLUIDS 6 INCIDENTS
DOC 48 PEOPLE
HIV/HEPATITIS 49 INCIDENTS
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HIV Incidents

Of all those people arrested for an HIV/hepatitis incident in Missouri, 35.2% (209 people) were
arrested for an offense where being HIV-positive was a required element of the crime (Blood
Donation, Other Conduct, and/or Sex Work crimes). Since some people were arrested for more than
one HIV incident, there were 263 separate HIV crime incidents between 1990 and 2019.

Other Conduct

Over 91% of people with HIV incidents (91.3%) were charged with exposing another person to HIV
through sex, needles, biting, or another means (Other Conduct). The Other Conduct crime has
enhanced penalties for actually infecting another person with HIV. Almost one in four people (22.5%,
43 people) with an Other Conduct crime incident were charged with actually infecting someone.

Blood Donation

Over 10% of people (10.5%) charged with any HIV-crime have been charged with exposing another
person to HIV through donating blood or organs. This crime also has enhanced penalties for infecting
someone; 90.9% of people charged with a Blood Donation crime were charged with actually infecting
someone.

Based on our prior studies of similar state laws, this finding was not expected. For example, zero
people in California had ever been arrested under its similar crime prohibiting blood and organ
donations by PLWH."'® Moreover, the chances of being infected with HIV through a blood donation are
“extremely remote,”"” less than 1 in 1.5 million."® There have been no reports of such transmissions
since 2008 for blood transfusions'® and 2009 for organ donations.'® In fact, the last time anyone in
Missouri was convicted for the Blood Donation crime was 2009 and when we examined the records of
such incidents resulting in convictions, we have reason to believe that half or more could actually be
the result of miscoding HIV Other Conduct crimes.'”!

Sex Work

Very few HIV incidents (6.5%) in Missouri include a charge for engaging in commercial sex work while
“knowingly infected with HIV."22 As discussed further below,'? only three people in the state have
ever been convicted of this crime.

This lower level of enforcement for Sex Work crimes was not expected given our prior studies. For
example, in California we found that 94.8% of all HIV incidents involved a Sex Work crime,'* as did
60.4% of all HIV incidents in Florida."® To explore this finding further, we analyzed whether the other
HIV crimes (Blood Donation and Other Conduct) were being enforced against sex workers instead. We
found little evidence of this. Even when looking at the lifetime criminal history of everyone with an HIV
incident the data suggest that only 11.0% (23 people) of the 209 people charged with an HIV crime in
Missouri have also been charged with a prostitution-related crime.’?® Most of these are the fourteen
people with an HIV Sex Work incident indicated in Figure 3. The rest are comprised of five additional
people with an HIV incident who have a non-HIV prostitution related crime in their criminal history,
and four others who only have charges of patronizing a sex worker in their criminal history.

Comparison with Other States

To provide some context for the level of Missouri's enforcement of HIV crimes, the Williams Institute
has done similar analysis for three other states: California,’®” Florida,’?® and Georgia.'® If we define

a state's HIV crimes enforcement rate as the ratio of people who have been arrested for an HIV

crime compared to its current population of PLWH,° Missouri has the highest enforcement rate of
four states: 1.7% for Missouri compared with 1.1% for Georgia and 0.6% for California and Florida.
However, as noted above, Missouri differs dramatically from the other states because its enforcement
efforts are not as directed against sex workers. When we exclude Sex Work incidents for each state,
Missouri’s HIV criminalization enforcement rate remains 1.7% while California’s falls to 0.1% and
Florida's to 0.3%."*' Put differently, when excluding Sex Work incidents, Missouri has 1 arrest for an
HIV crime for every 60 PLWH; Florida has 1 arrest for every 370 PLWH; California has 1 arrest for every
2,000 PLWH.

POST-ARREST OUTCOMES

The findings presented so far have included any incident where there was an HIV/hepatitis charge
in the arrest, prosecution, or court record of the incident. This section considers final outcomes for
these incidents.
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The Exercise of Prosecutorial Discretion to Dismiss HIV Crimes

Some prosecutors, including in Canada and the United Kingdom, have adopted guidelines to
prosecute HIV crimes only when 1) there is actual infection, or a substantial risk of infection based
on current scientific knowledge about HIV; 2) the defendant specifically intended to infect the other
person; and 3) the defendant took no mitigating measures to prevent transmission.'*

Missouri's MSHP records give us some limited insight into the degree to which these incidents are dismissed
as the result of decisions by law enforcement or prosecutors not to proceed.'* The records only clearly
indicate that 2.6% (19) of these incidents were terminated at the arrest stage because they were not
referred to prosecutors, or at the prosecution stage because prosecutors decided not to proceed with the
charges. Even if we were also to assume that law enforcement officers or prosecutors dismissed, as an
exercise of prosecutorial discretion related to HIV, all arrest records with “unknown” outcomes for all
charges (63), or for which any additional charges beyond those not referred to a prosecutor are unknown
(6), this percentage only would increase to 12.2% (88). In short, these records indicate that, at most, only
2.6% to 12.2% of incidents are being terminated as a result of law enforcement or prosecutorial discretion.
Of course, this is likely a gross overestimate. These cases could have ended for a variety of reasons
unrelated to the guidelines outlined above. But even this range suggest that there is little exercise of
prosecutorial discretion to limit the breadth of Missouri’'s HIV criminal laws, including when they cover
conduct that we now know either cannot transmit, or has an extremely remote chance of transmitting, HIV.

Convictions

Figure 4. Number of incidents resulting in a conviction for an HIV/hepatitis crime and people with
such convictions, by crime type
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DMH 0 PEOPLE
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DOC/DMH crimes with convictions

We have court outcome data for 68.9% (325/472) of DOC/DMH incidents. Of these 80.9% (263)
had guilty outcomes for at least one crime of any type in the incident and 74.2% (241) resulted in
convictions for at least one DOC/DMH crime.

In terms of the number of people, 211 people in Missouri have been convicted of a DOC/DMH
crime.'* Of these 211 people, 85.8% (181) received unsuspended sentences of incarceration or

of both incarceration and probation, while 7.1% (15) received sentences of only probation. The
remaining 15 people had court records only indicating suspended sentences and/or sentences of no
length of time for their DOC/DMH crimes.

« Over ninety percent (93.8%) (198) of the 211 people convicted of a DOC/DMH crime were
convicted of the DOC Bodily Fluids crime. Of these, 85.9% received unsuspended sentences of
confinement or confinement and probation, while 7.1% received sentences of only probation.
The remaining 14 people had court records only indicating suspended sentences and/or
sentences of no length of time.

« Only 5.7% (12) of all people convicted of a DOC/DMH crime in Missouri have been convicted of the
DOC HIV/hepatitis crime. Ten of these people were sentenced to confinement or confinement and
probation, and only one person was sentenced to probation only. An additional person had court
records only indicating suspended sentences and/or sentences of no length of time.

¢+ Only one person has been convicted for a DMH Bodily Fluids crime, and he received a sentence
of confinement. No one has been convicted of a DMH HIV/hepatitis crime.

Figure 5: People in Missouri convicted, incarcerated, or receiving only probation for DOC/DMH crimes
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HIV Incidents with Convictions

We obtained court outcome data for 63.5% (167) of HIV incidents. Of these, 84.4% (141) had guilty
outcomes for at least one crime (of any type) and 74.9% (125) resulted in convictions for at least one
HIV crime.’®

In terms of the number of people, 107 people in Missouri have been convicted of an HIV crime. Of
these, 75.7% (81) people received unsuspended sentences of incarceration or of both incarceration
and probation, while 17.8% (19) received sentences of only probation. The remainder had court
records only indicating suspended sentences or sentences of no length.

Other Conduct Incidents with Convictions

Of the 107 people convicted of an HIV crime in Missouri, 90.6% (97) were convicted of the Other
Conduct crime: 90 people were convicted of only the Other Conduct Exposure crime only, three were
convicted of only the Other Conduct Infection crime, and four were convicted of both.

« Of the 94 people convicted of the Other Conduct Exposure crime,'* 77.7% received sentences
of confinement or of both confinement/incarceration and probation, while 19.1% received only
probation. The remaining three people had court records only indicating suspended sentences
or sentences of no length.

+ Ofthe 7 people convicted of the Other Conduct Infection crime, 100% received sentences of
confinement - none received only sentences of probation.

Figure 6. People in Missouri convicted, incarcerated, or receiving only probation for HIV/hepatitis crimes
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Since the Other Conduct crime covers a number of behaviors—including but not limited to oral,
vaginal, and anal sex, sharing needles, and biting—we did further analysis to try to determine whether
the other charges in these incidents indicated the type of risk behavior that led to the conviction for
the Other Conduct HIV crime.

+ Of the 7 people convicted of the Other Conduct Infection crime, three have other charges that
involved sex and one has a charge related to assault and resisting arrest. Most likely, the first
three cases involved sexual conduct as the risk exposure and the fourth involved some type
of assault on a law enforcement officer. For the other three incidents with convictions for this
crime, the other charges do not suggest the risk behavior.'”

« Of the 94 people convicted of the Other Conduct Exposure crime, 41.5% (39) do not have any
other charges in their incidents that would indicate the underlying risk behavior; 22.3% (21) have
a sex offense charge in the same incident; 16.0% (15) have charges that indicate the risk behavior
involved assault on a law enforcement officer; 6.4% (6) have an HIV Blood Donation charge; and
6.4% (6) have a sex work related charge (one of which was for patronizing a sex worker). The
remaining 7.4% (7) of people with convictions for this crime have charges that may also indicate
that the underlying risk behavior had to do with some type of assault on another person or
resisting arrest, but none of their charges were for crimes specifically requiring that the assault
be of a law enforcement officer.'3

Interestingly, there is no evidence from these records that the Other Conduct crime is used to for
needle sharing, since there are no relevant drug-related offenses charged, and between16% and to
23.4% appear to be related to assault on a law enforcement officer or another person.

Blood Donations

Ten people have been convicted of the Blood Donation crime, including one person convicted of the
Blood Donation Exposure crime and nine people convicted of the Blood Donation Infection crime.

+ The one person convicted of the Blood Donation Exposure crime was sentenced to confinement
and probation.

« Of the nine people convicted of the Blood Donation Infection crime, 66.7% (6) received sentences
of confinement - none received only sentences of probation. The remaining three had court
records only indicating suspended sentences with no other sentence length provided.

Because it is unlikely that these defendants actually infected someone through the donation of blood,
tissue or organs, as explained above, we took a closer look at records for the nine incidents with
Blood Donation Infection convictions. The other crimes charged at the time of arrest for at least five
of these incidents™° raise a question about whether some are the result of other crimes, most likely
the Other Conduct HIV crime, that have been miscoded.'® Two of these five incidents also include
charges for non-HIV-related sex offenses and a third includes a charge for “stealing” at arrest. In the
final two, one only has an assault charge at arrest, and the other has both a charge for assaulting

a law enforcement officer at arrest and a Blood Donation Infection charge. These incidents raise a
question about whether someone was arrested at the same time for both donating blood and a sex
crime, or stealing, or assaulting another person or law enforcement officer. Notably, all five of these
incidents originated with the St. Louis Police Department.
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In short, given that actually infecting someone through the blood supply is extremely unlikely,

and that any such infection would garner media attention and trigger an investigation by the CDC,
these records suggest that at least half of the convictions for Blood Donation Infection need to be
researched further to determine whether they are the result of miscoding in the MSHP records. If
these five incidents with convictions are erroneously coded in the MSHP data, it would mean that no
one has been convicted or sentenced for either the Blood Donation Infection or Exposure crime since
2007.

HIV Sex Work

Only three people in the state have ever been convicted of the HIV Sex Work crime in Missouri:
one of these people was sentenced to confinement and probation as a result of the conviction and
one person was sentenced to probation only. The third person had court records only indicating
suspended sentences and with no sentence length provided.™

Recidivism

We also analyzed whether those convicted for each type of crime were recidivists with respect to that
specific type of crime; i.e., what percent of people were convicted more than one time for an HIV/
hepatitis crime?

HIV Crimes

Most people convicted of an HIV crime (85.1%) had only one incident with such a conviction; 14%

(15 people) had two incidents with convictions for HIV crimes; and only one person had more than
two incidents with convictions for HIV crimes. Of the 16 people convicted of an HIV crime in more
than one incident, 13 people had two Other Conduct Exposure incidents with convictions and one
person had three such convictions. The remaining two people each had two incidents with Sex Work
convictions. No one in the state has been convicted in multiple incidents for the following HIV crimes:
Blood Donation Exposure, Blood Donation Infection, or Other Conduct Infection.

DOC/DMH crimes

Of the 211 people convicted of DOC/DMH crimes, 90.5% (191) only had one incident with a conviction
for these crimes; 7.1% (15) had two incidents with convictions; and only five people had more than
two incidents with convictions. All but one of the people convicted multiple times for these types of
crimes were convicted of the DOC Bodily Fluids crime. No one in the state has been convicted in more
than one incident for either the DOC HIV/hepatitis or DMH HIV/hepatitis crimes.

Although a rough comparison, these lifetime recidivism rates of 14.9% for HIV crimes 9.5% for DOC/
DMH crimes compare favorably to Missouri's general rate for the first new conviction for any crime
following release from prison, which in 2018 was 29% at five years after release.'*?

SENTENCING

Due to complexities of working with the available sentencing data,’* we analyzed sentencing
information from MSHP records by looking at only incidents with convictions for one type of HIV/
hepatitis crime.’ This allowed us to exclude sentences influenced by plea bargains that involved
multiple HIV/hepatitis crimes and non-HIV/hepatitis crimes. We also excluded any suspended
sentences or any sentences of probation. Then for each of these incidents, we took the longest
sentence for the HIV/hepatitis crime, assuming that if there were multiple counts of the same HIV/
hepatitis related crime, all shorter sentences would run concurrently with the longest sentence. Thus,
this approach will most likely understate the sentence lengths for Missouri's HIV/hepatitis crimes.

Table 3 provides the results of this analysis. Sentences of confinement for HIV crimes ranged from

0 to 30 years, with an average sentence of 7.5 years and median sentence of 5 years. For most
categories, there were very few incidents with only one type of HIV crime receiving a sentence of
confinement. However, there were 54 incidents with only Other Conduct Exposure charges with
sentences of confinement. Of these, 44% received sentences of 5 years, 13% of 8 years, and 9% of 10
years.

For the DOC/DMH incidents, sentences ranged from 0.25 to 7 years, with a mean of 2.9 years and

a median of 3 years. Ninety-five percent of these incidents only involved convictions for the DOC
Bodily Fluids crime. For these incidents, 91% of sentences were between 2 and 4 years: 28% received
sentences of 2 years, 31% of 3 years, and 32% of 4 years.

Table 3. Sentence lengths for incidents with unsuspended sentences of confinement for only one
type of HIV/Hepatitis crime

NUMBER OF SIARSIORE ACISAS MEAN MEDIAN

SENTENCING RANGE
INCIDENTS RANGE (YEARS) (YEARS) (YEARS) (YEARS)

Blood Donation Exposure 1 5to 15 10 10 10
Blood Donation Infection 4 10 to 30 0to 10 5.8 6.5
Other Conduct Exposure 54 5to 15 1to 20 6.7 5
Other Conduct Infection® 1 10to 30 10to 30 10 10
Sex Work 2 5to 15 5 5 5
DOC Bodily Fluids 160 Upto4 25to 4 2.9

DOC HIV/hepatitis 6 Upto 7 2to7 5.2 5.5
DMH Bodily Fluids 3 Up to 4 4 4 4
DMH HIV /hepatitis 0 Upto7 NA NA NA
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Comparison with Missouri Sentencing Advisory Commission Data

We can compare our approach with data reported by the Missouri Sentencing Advisory Commission
(MOSAC) between 2000 and 2015. See Appendix C, Table C.1. MOSAC appears to take a similar
approach in considering only the longest sentence for multiple offenses in one incident and excluding
sentences of probation, to diversion programs, and/or that are suspended. However, it is not clear
whether the MOSAC limits their analysis to exclude the influence of plea bargains that might have
resulted in one aggregate sentence being entered for multiple HIV/hepatitis and non-HIV/hepatitis
offenses.’® In Table 4, we compare the MOSAC data with the findings of our approach described
above. To compare our findings with the MOSAC data, we created a weighted average using the mean
sentence from the 2010-2015 MOSAC data and either the 2003-2009 data or the 2000-2007 data,
whichever of those two periods had the most sentences of confinement.’” Keeping in mind that there
are only MOSAC data for about half of the period considered by our analysis, the average sentence
lengths are fairly similar for most crimes. Where the MOSAC data diverge more from our findings for
the HIV crimes, the average sentences reported by MOSAC are higher than what we found. This is
most likely because they did not limit their analysis to incidents with only convictions for one type of
HIV/hepatis crime, thereby removing the influence of plea bargains that included other crimes; and
that our data includes convictions prior to 2002 when the Blood Donation and HIV Other Conduct
crimes had lower sentencing ranges.'#

Table 4. Mean sentence length comparing MOSAC Data with our analysis

INCIDENTS WITH CONVICTIONS | \105AC DATA WEIGHTED AVERAGE

2000-2015 OR 2003-20015

FOR ONLY ONE HIV/HEPATITIS
CRIME 1990-2019

Blood Donation Exposure 10 -

Blood Donation Infection 5.8 19

Other Conduct Exposure 6.7 7.2
Other Conduct Infection 10 20.4
Sex Work 5 5.5
DOC Bodily Fluids 2.8 2.9
DOC HIV/hepatitis 5.2 3.6
DMH Bodily Fluids 4 3.5
DMH HIV/hepatitis NA NA

Cost of Incarceration

Using the sentencing data, we estimate the cost of incarcerating people as a result of Missouri's HIV/
hepatitis crimes. We adjust the average sentence for each crime, using our approach, described
above, for the average time actually served for crimes of similar classification (A, B, C, and D felonies)
and severity (violent v. non-violent) in Missouri.'*® We then use 2015 data from the Vera Institute for

the cost of incarcerating a person for one year in Missouri, $22,187.1%

Table 5. Estimated cost of incarceration for Missouri’s HIV/hepatitis crimes

AVERAGE
ACTUAL
TIME
SERVED

NUMBER OF FOR

INCIDENTS | MEAN | TOTAL
WITH (YEARS) | YEARS
CONVICTIONS

RELEVANT
CLASS
AND
SEVERITY
OF
FELONY

Blood Donation

ADJUSTED
COST FOR
ACTUAL
TIME
SERVED

Exposure 1 10 10 | $22,187 $221,870 71.1% $157,750
(B/Violent)
Blood Donation Infection ®
(A/Violent) 6 5.8 34.8 | $22,187 $772,108 71.1% $548,969
Other Conduct Exposure

. 80 6.6 528 | $22,187 | $11,714,736 71.1% $8,329,177
(B/Violent)
ther Conduct Infection

. 7 10 70 $22,187 | $1,553,090 71.1% $1,104,247
(A/Violent)
Sex Work "
(B/Non-Violent) 2 5 10 $22,187 $221,870 33.0% $73,217
DOC Bodily Fluids

. 198 2.9 574.2 | $22,187 | $12,739,775 50.9% $6,484,546
(D/Violent)
DOC HIV/hepatitis

) 10 5.2 52 $22,187 | $1,153,724 71.1% $820,298
(C/Violent)
DMH Bodily Fluids

. 3 4 12 $22,187 $266,244 50.9% $135,518
(D/Violent)
DMH- HIV/hepatitis

. 0 NA 0 $22,187 $- 71.1% 0
(C/Violent)
Total 307 1,338.6 $28,643,417 $17,653,721

A conservative estimate of the cost of incarceration related to Missouri's HIV/hepatitis crimes since
1990 is $17.7 million. The DOC/DMH crimes have cost the state $7.4 million. The HIV crimes have cost
the state $10.2 million, with one type of HIV crime alone, the Other Conduct crime, accounting for

$9.4 million of these costs.
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TIMING OF THE ENFORCEMENT OF MISSOURI'S HIV/HEPATITIS LAWS™'

Changes in the frequency of enforcement of HIV/hepatitis crimes in Missouri are mainly determined
by the addition of the newer laws in 2005 focused on the Department of Corrections and in 2010
focused on the Department of Mental Health. Figure 7, shows the number of arrests under Missouri's
HIV/hepatitis crimes by year and by the type of crime. Note that 2019 data are only through October
2019 and not the full year.

The peak enforcement years for HIV crimes in general were between 2010 and 2013; enforcement
levels were lower before and after that four-year period. The peak years for enforcement for DOC/
DMH crimes were between 2006 and 2011. These crimes appear to have been less frequently charged
since 2011, and in particular in the last three years.

Figure 7. HIV/Hepatitis Incidents in Missouri by type of crime and by year (n=709 incidents)'?
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Figure 8. Incidents with a conviction for an HIV/hepatitis crime, by year and crime type, using the
year of most recent sentencing date in the incident records (n=366 incidents)'
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As shown in Figure 8, the pattern for convictions is similar, as measured by the most recent
sentencing date for incidents with convictions.”™* Notably, the two types of HIV/hepatitis crimes that
are enforced the most frequently continue to result in convictions: as recently as 2019 for DOC crimes
and 2018 for Other Conduct crimes.



The Criminalization of HIV and Hepatitis B and C in Missouri | 32

The Criminalization of HIV and Hepatitis B and C in Missouri |

33

If the HIV incidents with convictions were evenly spread over the 29 years for which we have data, for
Other Conduct crimes, we would expect 16 convictions in the last 5 years. There have, in fact, been
14 such convictions. If the DOC incidents with convictions were evenly spread over the 13 years of
data for DOC incidents, we would expect 92 convictions in the last 5 years. There have, in fact, been
84 incidents with convictions. Keeping in mind that the 2019 data is not complete (ending in October
of 2019), and there may be a time lag on entering more recent sentencing data in MSHP records,
there do not appear to be fewer convictions for the two types of HIV/hepatitis crimes that are most

frequently enforced in more recent years.

Considering only the years where we have full years of data (excluding 2019) and where all of the
types of Missouri's HIV/hepatitis laws were in effect (2010-2018), on average, there were 32 incidents
per year that included a DOC crime and 10 incidents per year that included an Other Conduct charge.
In terms of incidents with convictions, there were an average of 19 incidents with DOC convictions
per year and 5 incidents with Other Conduct convictions per year. However, the other HIV/hepatitis
crimes in the state are even more rarely enforced. All other crimes averaged one or less incident, and
incident with a conviction, per year during this time period.

As shown in Table 6, some of the more specific
HIV/hepatitis crime types have not been charged
for several years. Notably, no one has been
arrested for the Sex Work crime since 2015, and
the last conviction was in 2017. While there is at
least one 2019 arrest record reflecting the Blood
Donation crime, no one has been convicted of
that crime since 2009, over a decade ago. Finally,
there is no indication from the MSHP records
that anyone has ever been convicted of the DMH
crime that requires the defendant to have HIV or
hepatitis B or C.

Table 6. Most recent year of arrest and most
recent conviction for each type of crime

MOST RECENT MOST RECENT
ARREST1 55 CONVICTION

Blood
Donation 2008 2006
Exposure
Blood
Donation 2019 2009
Infection
Other Conduct
2019 2018
Exposure
Other Conduct
. 2019 2017
Infection
Sex Work 2015 2017
DOC Bodily
. 2019 2019
Fluids
DOC HIV/
" 2018 2018
hepatitis
DMH Bodily
. 2017 2018
Fluids
DMH HIV/
" 2018 Never
hepatitis

LOCATION OF ENFORCEMENT

Overall

While there have been HIV/hepatitis incidents in 70 of Missouri's 114 counties, 79.3%" of these
incidents occurred in the 177 counties listed in Table 7. Every other county had 9 or fewer HIV/
hepatitis incidents, with 44 counties having no HIV/hepatitis incidents. See Appendix D.

Even fewer counties have had incidents that led to convictions for HIV/hepatitis crimes. Incidents
resulting in conviction have only originated in 51 of Missouri's 114 counties,'® with 81.0% of these
incidents with convictions originating in the 17 counties listed in Table 7. Each of the remaining
counties, has had seven or fewer incidents with convictions, with 65 counties having no such
incidents. See Appendix D.

Table 7. Missouri counties ranked by total HIV/hepatitis incidents and HIV/hepatitis incidents

with convictions

OVERALL RANK BY RANK BY

SOUNEE INCIDENTS INCIDENTS SONVICHONS CONVICTIONS
St. Louis City 15.5% 1 12.4% 1
St. Francois 8.6% 2 8.9% 2
St. Louis County 7.7% 3 6.9% 4
Mississippi 7.4% 4 8.3% 3
Texas 6.8% 5 6.6% 5
Audrain 3.6% 6 4.9% 7
Callaway 3.5% 7 6.3% 6
Greene 3.5% 7 2.9% 10
Jackson 3.5% 7 2.9% 10
Boone 3.3% 10 2.3% 15
Dekalb 3.0% 11 4.6% 8
Washington 2.8% 12 3.2% 9
Cole 2.6% 13 2.0% 16
St. Charles 2.6% 13 2.6% 12
Randolph 1.9% 15 2.6% 12
Jefferson 1.6% 16 1.1% 19
Buchanan 1.5% 17 2.6% 12
Total 79.3% 81.0%
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However, as indicated by Figure 9, the geographic pattern for enforcement of Missouri's HIV laws is
different than the pattern for the enforcement of DOC/DMH laws.

Figure 9. HIV incidents (left) compared to DOC/DMH incidents, counties with two or more
incidents (right)

W 10-19
M 20-39

W 40+

Tables 8a and 8b further explore these differences. What emerges are very specific geographic
patterns for each type of crime:

* Blood Donation (Infection or Exposure): While no one has been convicted of this crime since
20009, St. Louis City and St. Louis County account for 56.5% of all such incidents in the state and
60.0% of all convictions.

* Other Conduct (Infection or Exposure): St. Louis City and St. Louis County account for 52.4% of
these incidents, and 48.6% of such incidents with convictions.™®

* Sex Work: There have only been Sex Work incidents in eight counties in the state, and St. Louis
City and St. Louis County account for 58.8% of these. The five Sex Work convictions originated in
just three counties: St. Louis, Boone, and Taney.

* DOC Crimes: Three counties, St. Francois, Mississippi, and Texas, account for one-third of all DOC
incidents (33.6%), and over one-third of all of these incidents with convictions (35.7%)."°

* DMH Crimes: Only three counties have enforced the DMH crime (St. Francois, Callaway, and St.
Louis City)—each against one person each. The three incidents with convictions in the state all
originated in Callaway County and were all against one individual.

Table 8a. Top counties by HIV/hepatitis incidents

BLOOD DONATION | OTHER CONDUCT SEX WORK DOC-ALL DMH-ALL

23 of 23 225 of 239 17 of 17 447 of 466 7 of 7
Incidents With Incidents With Incidents With Incidents With Incidents With
Known County Known County Known County Known County Known County

County | Incidents | County | Incidents | County | Incidents | County Incidents | County | Incidents

St. Louis St. Louis St. Louis . St.
. 10 . 80 . 7 St. Francois 52 . 3
City City City Francois
St. Louis St. Louis St. Louis L
3 38 3 Mississippi 51 Callaway 3
County County County
St. Louis
Buchanan 2 Jackson 19 Boone 2 Texas 47 City 1
i
Jackson 2 Callaway 11 Jackson 1 St. Louis City 25
Jefferson 2 St 11 Jasper 1 Audrain 24
Charles P
Greene 7 Lincoln 1 Dekalb 21
Jefferson 6 St 1 Washington 19
Charles gt
Boone 5 Taney 1 Greene 17
82.6% of total 78.7% of total 100% of total 57.3% of total 100% of total

NOTE: Event categories are not mutually exclusive; e.g., an incident may show up in more than one column, if two or more
co-occurring HIV/hepatitis charges are involved in the incident
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Table 8b. Top counties by HIV/hepatitis convictions

BLOOD DONATION | OTHER CONDUCT SEX WORK DOC-ALL DMH-ALL

10 of 10 105 of 112 5of 5
Incidents With

227 of 238 30of3
Incidents With Incidents With
Known County Known County

Incidents With
Known County

Incidents With

Known County Known County

County | Incidents | County | Incidents | County | Incidents County Incidents | County | Incidents

St. Louis St. Louis St. Louis )
. 6 . 33 2 St. Francois 29 Callaway 3
City City County
St. Louis o
Buchanan 2 18 Boone 2 Mississippi 29
County
Caldwell 1 Callaway 11 Taney 1 Texas 23
Cass 1 Jackson 8 Audrain 16
St.
7 Dekalb 16
Charles
Greene 3 Washington 11
Jefferson B Randolph 9
Clay 3 Callaaway 8
100% of total 81.9% of total 100% of total 62.1% of total 100% of total

Enforcement of HIV crimes compared to population of PLWH

To some extent, the enforcement of HIV crimes in the state mirrors where PLWH live in the state, as
shown by Figure 10 and Figure 11, which compare rates of PLWH in the state with counties that have
two or more incidents involving one of the state’s HIV crimes. For example, there are higher numbers
of both PLWH and HIV criminalization incidents in Missouri's counties with larger populations,
including along the I-70 corridor.

Figure 10. Number of HIV incidents per county,  Figure 11. Location of people living with HIV, by
among counties with two or more incidents county, in Missouri
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However, there is more enforcement of HIV Figure 12. Percent of PLWH and HIV incidents in
crimes in the St. Louis HIV Care region'®' than the Kansas City and St. Louis HIV Care Regions'®*
the population of PLWH living in the region 61.0%
would indicate. Over 60% of each of the different
types of HIV incidents are from the St. Louis HIV
Care region: Blood Donation incidents (65.2%),
Other Conduct incidents (60.4%), and Sex Work
incidents (70.6%).

Overall, while the St. Louis HIV Care region has
48.3% of PLWH in Missouri,'®? it has 61.0% of all
HIV incidents. This in contrast to the Kansas City
HIV Care region,'®3 which has 29.6% of all PLWH in
the state, but only 10.8% of HIV incidents.

KANSAS CITY HIV CARE REGION

ST. LOUIS HIV CARE PROGRAM

™ PERCENT PLWH I PERCENT HIV INCIDENTS

Figure 13. Percent of Missouri’s PLWH population and HIV incidents in the 10 counties in Missouri with
the most PLWH'

82.4%

77.1%
36.6%
25.23%
18.0% 1 59
9 4.8%
23%2.8% 2.5% 169 2.1% 2.8% 2.0% wamm 1.1% 0.8 1.1% 282 1.1% 0.4%
ST.LOUIS JACKSON ST.LOUIS GREENE CLAY BOONE ST. CHARLES JASPER JEFFERSON PLATTE TOTAL

aTy

COUNTY
¥ PERCENT PLWH M PERCENT HIV INCIDENTS

More specifically, St. Louis City primarily accounts for the over-representation of HIV criminal
incidents relative to PLWH in the St. Louis HIV Care region, with some over-representation in St.
Charles and Jefferson counties as well. In contrast, in the Kansas City HIV Care region, Jackson County
has far less criminal enforcement than its underlying population of PLWH would suggest.
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DOC/DMH crimes compared to incarcerated population

As Table 8a indicates, DOC/DMH incidents are also concentrated in a few counties, namely St.
Francois, Mississippi, and Texas counties. This is not because of a corresponding concentration of
Missouri's incarcerated population. While these three counties account for 33.6% of Missouri's DOC/
DMH incidents, they only have 3.6% of the state’s incarcerated population.’®® In short, they have

ten times the level of arrests for these crimes than their underlying incarcerated population would
suggest. Further, as shown in Figure 14, over 64% of DOC/DMH incidents are in just 10 counties in
the state, yet these counties contain only 27% of the state’s incarcerated population. One exception
to this trend among the 10 counties with the largest number of DOC/DMH incidents is seen in

St. Louis City, which is responsible for 5.7% of DOC/DMH incidents, but is home to almost 13% of
Missouri's incarcerated population. Excluding St. Louis City, the other nine counties account for 58.3%
of the charging of DOC/DMH crimes and yet only have 14.1% of the state's incarcerated population.
In short, these nine remaining counties have over four times the level of these incidents as their
underlying incarcerated population would suggest. This may mean that DOC crimes are enforced
more frequently based on interactions with Department of Corrections employees during arrest, as
opposed to being based on interactions with Department of Corrections employees while people are
incarcerated.

Figure 14. Percent of Missouri’'s incarcerated population' and DOC/DMH incidents in the
10 counties in Missouri with the largest number of DOC/DMH incidents
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ENFORCEMENT AGENCIES

The criminal records further allow us to identify which law enforcement agencies are originating the
arrest records for these incidents, as shown in Figure 15. See Appendix E.

Figure 15. Law enforcement agencies in Missouri with 10 or more HIV/hepatitis incidents, by HIV

incidents and DOC/DMH incidents'®®
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HIV Crimes

Corresponding with the geographic concentration of these incidents in St. Louis City, described above,
the St. Louis City Police Department originated over a third (38.8%)'° of all HIV criminal incidents

in the state, followed by the St. Louis County Police Department (7.3%), the Kansas City Police
Department (6.5%), and the Fulton Reception and Diagnostic Center (4.7%). These four agencies alone
collectively account for over half (57.3%) of all HIV incidents in Missouri.

DOC/DMH crimes

Similarly, a handful of law enforcement agencies originated a disproportionate percentage of the state's
DOC/DMH incidents. The following six agencies account for 44.4% of all DOC/DMH incidents in the state:
the St. Francois County Sheriff's Department (11.9%), the Houston Police Department in Texas County
(10.3%), the Mississippi County Sheriff's Office (7.0%), the St. Louis City Police Department (6.1%), the
Dekalb County Sheriff's Office (4.7%), and the Audrain County Sherriff's Office (4.4%).

Figure 16. Arresting agencies with 10 or more HIV/hepatitis incidents with convictions
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Figure 16 shows the top arresting agencies for HIV/hepatitis incidents resulting in convictions. The top
three agencies remain the same as those with the most HIV/hepatitis incidents overall.

However, when considering the number of each agency's incidents with convictions as a percentage
of all incidents originating from that agency, a more nuanced pattern emerges. See Appendix E. For
example, while the St. Louis City Police Department has the most HIV/hepatitis incidents in the state
and the most incidents with convictions, it has the fourth lowest percentage of incidents resulting

in convictions (39.6%). At the other end of the spectrum, there are six agencies for which over 70%
of their HIV/hepatitis incidents resulted in convictions: the Fulton Reception and Diagnostic Center
(100%), the Callaway County Sheriff's Office (81.8%), the Dekalb County Sheriff's Office (75%), the
Audrain County Sheriff's Office (73.7%), the Charleston Police Department (72.7%), and the Caledonia
Police Department (70%).

Figure 17 presents the convictions per incidents rate for agencies with 10 or more HIV incidents,
while Figure 18 presents similar data for agencies with 10 or more DOC/DMH incidents. Both figures
show a great deal of variation in the degree to which incidents result in convictions, which could be
influenced, in part, by decisions made by the law enforcement agencies as well as local prosecutors
and courts. One consistent trend is that MSHP records indicate that more DOC/DMH incidents from
these agencies result in convictions than do HIV incidents.

Figure 17. HIV incidents with convictions as a percent of all HIV incidents by agency of arrest,
among law enforcement agencies originating 10 or more HIV incidents.
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Figure 18. DOC/DMH incidents with convictions as a percent of all DOC/DMH incidents by agency
of arrest, among agencies with 10 or more DOC/DMH incidents.
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PEOPLE IMPACTED BY MISSOURI'S HIV/HEPATITIS CRIMINAL LAWS

In this section we consider the demographics (age, national original, gender, and race) and criminal
history of people who have been arrested for one or more of Missouri's HIV/hepatitis crimes.

Sexual Orientation and Gender Identity

MSHP data do not include sexual orientation or gender identity, so we are unable to provide
information about LGBTQ identity among people impacted by Missouri's HIV/hepatitis laws.
Approximately, 68.2% of PLWH in Missouri are Men who have Sex with Men (MSM) and 5.3% are
MSM/IDUs (Injection Drug Use)."”® A review of documented arrests and prosecutions for HIV exposure
in the United States from 2008 to 2019 provides anecdotal evidence that many of Missouri's HIV
incidents do not involve MSMs. The study found only 17 cases from Missouri during that time period.””
Of those, only 15.8% involved MSMs. There were more HIV cases involving heterosexual sex (64.7%)
and exposing a law enforcement officer through spitting or biting (23.5%)."?

Though data specific to HIV prevalence among transgender people in Missouri is unavailable, national
data'”® show that transgender people (primarily transgender women) have very high rates of HIV."74
Transgender women may be counted as “men” in the MSHP data and in our analysis based on gender
below. In the study based on press reports referenced above, none of the HIV exposure cases in
Missouri involved transgender people.'

Age

In Missouri, the average age at the time of arrest for individuals' first HIV/hepatitis incident was 32.8
years. Their ages ranged from 17.6 to 76.8 years.

Figure 19. Average age and age range for individuals’ first HIV/hepatitis related incident."’®
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Looking more broadly at the ages at which individuals with HIV/hepatitis arrests first came into contact
with the criminal justice system, the average age at first arrest (for any crime) was 23.4 years, with a
range from 14.6 to 76.8 years. Of those with an HIV/hepatitis incident, 58.9% had their first contact with
the criminal system before the age of 21 and 28.8% had their first contact before the age of 18.

National Origin and Place of Birth

Among all people with an HIV/hepatitis incident
in Missouri, 96.6% were born in the U.S. Only 1%
(6 people) were identified as being born outside

Figure 20. Birthplace of people with an
HIV/hepatitis incident

OUTSIDE US UNKNOWN
of the U.S. By comparison, 4% of Missouri's % 2

population is foreign born."”” By definition, this
also means that almost 97% of people impacted oTHER
by these crimes are U.S. citizens by birth. S ITE
KANSAS ——© °
1%
Further, among all people with an arrest for a RUSSOCRY
HIV/hepatitis incident, 70% were born in Missouri
TENNESSEE

and 5% were born in lllinois. 2%

70%

ARKANSAS
2%

Gender
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hepatitis incident in Missouri, approximately ey
14.3% are women and 85.7% are men. The

percentages are similar for those convicted of an HIV/hepatitis crime (13.5% v. 86.5%). However, there
is greater variation in the percentages of women arrested or convicted for the different types of HIV/
hepatitis crimes.

HIV crimes

Of all those with an HIV incident in Missouri, approximately 13% of those with arrests and convictions
are female. This is lower than the percentage of PLWH who are female in Missouri, 17.6%."”8 For the
HIV crime that is most frequently enforced in the state, Other Conduct (over 90% of all incidents),
women are less likely to have such a criminal incident (11.0%) or an incident with a conviction (9.3%)
than would be expected based on the percentage of PLWH in the state who are female. Considering
just convictions, women make up 9.6% of those with an Other Conduct Exposure conviction and

none of the 7 people with an Other Conduct Infection conviction. In short, Missouri’s most frequently
enforced HIV crime is disproportionately enforced against men, who comprise over 90% of the people
convicted of this crime. However, those with Sex Work incidents are much more likely to be female
(42.9% female), and all three of the people convicted of the HIV Sex Work crime in Missouri are female
(100%).
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Figure 21. Percent female of people with HIV incidents or convictions in Missouri compared to
percent female living with HIV
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DOC/DMH crimes

For Department of Corrections (DOC) crimes, approximately 15% of those with incidents and
convictions are female. This is higher than the proportion of Missouri's incarcerated population that is
female, 10.4%."° In particular, those with DOC HIV/hepatitis incidents (20.8%) and convictions (16.7%)
are more likely to be female than would be expected given the percentage of the overall incarcerated
population who are female.

The three people arrested for the DMH crime are men, including the one person in the state who has
been convicted of this crime. These three people are not represented in Figure 22 below.

Figure 22. Percent female of people with DOC incidents or convictions in Missouri compared with
percent female in Missouri’s incarcerated population
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Race and Ethnicity

MSHP records only provide race and ethnicity data in the following categories: Black, White, Native
American, and Unknown. Thus, we are unable to provide data on Latinx people, Asian Pacific Islanders,
those of more than one race, or any other racial or ethnic groups. For all people with HIV/hepatitis
incidents, approximately half are identified in the data as Black (49.2%) and half are White (49.9%). The
percentages were similar for those with convictions (52.5% Black v. 47.2% White). Only 2 people were
identified in the data as Native American and only 3 people had “Unknown” for their race. Due to the
limited data on race and ethnicity, we present race data for the specific HIV/hepatitis crimes only for
the percentage that were identified as Black or White.

HIV Crimes

Black people comprise 11.8% of Missouri's population® but 46% of people living with HIV in the
state.’®' Black people make up an even larger percentage of those with an HIV criminal incident (56.5%)
and those convicted of an HIV crime (60.8%). Those convicted of the two crimes with higher penalties
for actually infecting someone with HIV are even more likely to be Black than would be expected given
the percentage of PLWH who are Black—66.7% of those with Blood Donation Infection convictions and
71.4% of those with Other Conduct Infection convictions. While those convicted of the Sex Work crime
are less likely to be Black (33%) than would be expected, only three people have been convicted of that
crime: one is Black and two are White (all three are women).

Figure 23. Percent of people with HIV incidents and convictions in Missouri who are Black,
compared to percent who are Black in state population and among PLWH
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DOC/DMH crimes

Approximately 46% of those with DOC incidents and 48.6% of those with convictions are Black. This
is higher than the proportion of Missouri's incarcerated population who is Black, 33.4%.®? Those with
DOC HIV/hepatitis incidents (41.7%) and convictions (16.7%) are somewhat less likely to be Black than
would be expected (keeping in mind that only 12 people in the state have a conviction for this crime,
two of whom are Black).

As noted above, the three people arrested for the DMH crime are all White men, including the one
person in the state who has been convicted of this crime. These three people are not represented in
Figure 24 below.

Figure 24. Percent of people with DOC incidents and convictions in Missouri who are Black,
compared with state and incarcerated population
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Race and Gender

When we combine the data for race and gender, we see a consistent pattern of Black men being
disproportionately arrested and convicted for most types of HIV/hepatitis crimes in Missouri.

HIV crimes

While Black men comprise 35% of PLWH in the state of Missouri,'®3 they make up over half of those
with an HIV incident (50.2%) or conviction (54.2%). They are overrepresented in the enforcement

data for every type of HIV crime, except for Sex Work, where the three people with convictions are

all women. For the other three types of HIV crimes, they are even more overrepresented among
those who have been convicted. Further, 63% (10 of 16) of the people convicted of a crime of infecting
someone with HIV in the state have been Black men (5 of those convicted of Blood Donation Infection
and 5 of those convicted of Other Conduct Infection).

OTHER CONDUCT EXPOSURE CONVICTIONS

OTHER CONDUCT INFECTION CONVICTIONS

Black women comprise approximately 11% of PLWH in the state of Missouri.'® They are only
overrepresented for Sex Work incidents (21.4%) and convictions (33.4%), keeping in mind that only
three women have been convicted of the HIV Sex Work crime in Missouri. For all other types of HIV
crimes, Black women represent a smaller percentage of people with a given incident than would be
expected given their overall representation among PLWH.

White women (5.4% PLWH in Missouri)'® are overrepresented in the HIV crimes that have lower
numbers of incidents and convictions, but are underrepresented for the most frequently enforced
HIV crime in Missouri (Other Conduct Exposure).

For every type of HIV crime, White men are underrepresented in the MSHP enforcement data. They
make up 41.9% of PLWH in the state,' but only 35.4% of those with an HIV incident and only 31.8% of
those convicted of an HIV crime.

In short, there has been one arrest of a Black man for an HIV crime in Missouri for every 43 Black men
living with HIV in the state today."®’

Figure 25. Percent of people with HIV incidents and convictions in Missouri by race and gender,
compared to percent of people living with HIV'8
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Figure 26. Arrests and convictions of Black men in Missouri for select HIV crimes, compared to
state population and percent living with HIV.
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White men are underrepresented among those with DOC incidents and convictions as well, while
every other group is overrepresented for these incidents. Only among the subset with convictions
for DOC HIV/Hepatitis Convictions (there have been only 12 such incidents with convictions) are
White men overrepresented and Black men and Black women underrepresented. For all types of
DOC incidents and convictions, White women are overrepresented as compared to their percentage
among Missouri's incarcerated population.

Figure 27. People with DOC incidents and convictions in Missouri by race and gender, compared to
percent of people incarcerated'®®
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Criminal History

HIV Crimes

One out of six people with an HIV incident (17.2%) has no other criminal record. The HIV incidents
were their only contacts with Missouri’s criminal system. For over one in four (28.7%), their HIV
incident was their first contact with the Missouri criminal system. This increased to over one in three
(35%) of those arrested for actually infecting someone with HIV through a blood or organ donation.

We also looked at those impacted by Missouri's HIV criminal laws to determine if they had a history
of drug-related crimes.™° Over forty percent of people with HIV crimes (43.5%) had drug offenses in
their criminal history. For the vast majority, this involved separate incidents from their HIV/ incidents.
Only 3.4% of HIV incidents also had a drug-related offense. Those with DOC/DMH incidents were
more likely to have drug-related offenses (53.8%) in their lifetime criminal history as compared to
those with HIV incidents (43.5%). Notably, those with an Other Conduct Infection incident had a higher
lifetime history of having a drug-related offense (51.2%) than those with HIV offenses overall (43.5%).

DOC/DMH incidents

In contrast, only 3% of people with DOC/DMH incidents had no additional contacts with the criminal
system. This is not surprising since most of these crimes are charged while the person is incarcerated,
or during the process of being arrested, for another crime. Notably, this percentage more than triples,
to 10.4%, for those with a DOC incident that includes that the defendant had HIV or hepatitis B or

C. For all people with DOC/DMH incidents, 7.3% of those incidents were their first contact with the
Missouri criminal system. Following the same pattern, this percentage more than triples (22.9%) for
those with a DOC incident that included that the defendant had HIV or hepatitis B or C.

In short, for approximately one-fourth of incidents that involve a crime where the defendant is alleged
to have HIV or hepatitis B or C, these crimes are their first interaction with Missouri's criminal system.
For some, it is their only contact.

These actual infection incidents were also more likely to contain a drug-related offense within the
same incident (14.0%) as compared to all HIV incidents (3.4%). In addition, DOC incidents where the
defendant was alleged to have HIV or hepatitis B or C were much more likely to have a drug-related
offense in the same incident (8.2%) as compared to DOC incidents where the defendant was not
alleged to have one of those viruses (1.9%).
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LIMITATIONS

This research has several limitations related to the nature of the MSHP data. MSHP relies upon data
entered by law enforcement agencies, prosecuting agencies, and criminal courts throughout the
state. Because entries are not uniform throughout the records, deciphering the data required a time-
intensive process. With some records, making a determination about MSHP data required a case-
by-case determination, which was followed by secondary confirmation by another member of the
research staff. To the extent that data remained unclear, they were excluded from analysis.

Another significant limitation to these data was the lack of information regarding key respondent
demographics, including ethnicity, sexual orientation, and gender identity. Ethnicity is not collected in
MSHP records, and further, race is based on arresting officer determination, not necessarily the self-
report of the person being arrested,’" with only a few small categories utilized (white, Black, American
Indian, and unknown). As a result, we are unable to disaggregate results by Hispanic ethnicity, nor can
we explore racial differences any further than what is currently presented.

Similarly, sexual orientation and gender identity are not collected by MSHP, and thus are not included
in the available data. Given the disproportionate impact HIV infection has on gay and bisexual men
and transgender women—particularly gay, bisexual, and transgender people of color, this gap in the
data is significant.

Finally, there are limitations in terms of the level of detail and nuance available through MSHP data.
For the Other Conduct incidents, the text of the statute only refers to “reckless risk,” and thus no
further information is available on the potential route of exposure. While co-occurring sex work and
drug charges within Other Conduct incidents were explored in an attempt to further disaggregate
these incidents into separate categories, the majority of incidents lacked a relevant co-occurring
charge, and thus this determination could not be made.

Similarly, for DOC/DMH HIV/hepatitis incidents, no additional information was provided about
whether the defendant was charged with having HIV, hepatitis B, and/or hepatitis C. We attempted
to determine which of the DOC/DMHHIV/hepatitis incidents involved HIV by looking for the co-
occurrence an of HIV specific charge in the same incident, but less than a quarter of DOC/DMH HIV/
hepatitis incidents (12 of 52 incidents) included a co-occurring HIV charge. In addition, for the more
general DOC/DMH Bodily Fluids incidents, information on the underlying bodily fluid is also lacking.

CONCLUSION

Over 593 people have been arrested for HIV/hepatitis crimes in Missouri and 318 people have been
convicted of these crimes. When just looking at Missouri's enforcement of HIV crimes, its frequency
of enforcement is much higher than the three other states for which the Williams Institute has done
similar analysis.

Several of Missouri's HIV/hepatitis crimes have never been frequently enforced, such as the HIV Sex
work crime (only 3 people ever convicted), Blood Donation Crime (only 10 people convicted and none
since 2009), and the crime for exposing Department of Mental Health employees to bodily fluids (only
one person ever convicted). Solely based on the low levels of current enforcement, it would be hard
to argue that these laws serve any public health or other purpose.

Over 90% of the enforcement of Missouri's HIV/hepatitis crimes is focused on two crimes: 1) reckless
exposure to HIV through sex, needle sharing, biting or other means, and 2) the crime of exposing
Department of Corrections employees to bodily fluids through spitting, biting, or other means. The
enforcement of these two crimes has not slackened in recent years. For both, the enforcement is
heavily concentrated in a relatively small subset of Missouri's counties, primarily in St. Louis City

and St. Louis counties for the Other Conduct HIV crime, and primarily in St. Francois, Texas, and
Mississippi counties for the crime of exposing employees of the Department of Corrections to bodily
fluids. There is a corresponding concentration of enforcement by a smaller subset of law enforcement
agencies. And for the enforcement of both of these crimes, the enforcement is heavily concentrated
against Black men, at levels that cannot be fully explained by the higher percentages of Black men
who are living with HIV or who are incarcerated in Missouri.

None of these crimes require the specific intent to infect someone, or actually infecting someone, to
be guilty of a felony. They all include conduct that cannot transmit HIV, or where the risk is extremely
remote. Yet they are bringing new people into Missouri’s criminal justice system and exposing them
to lengthy sentences. For example, one out of six people with an HIV incident have no other criminal
record in Missouri, and for over one out of four, their HIV arrest was their first contact with Missouri's
criminal justice system. If convicted, the average sentences for these crimes range from 2.8 to 10
years, with the longest sentences extending up to 30 years. A conservative estimate of the cost of
incarceration to date of Missouri's HIV/hepatitis crimes is $17.7 million.

This research suggests that Missouri's HIV/hepatitis laws should be modernized by the state
legislature to reflect our current understanding of the transmission, prevention, and treatment of
HIV and hepatitis. In addition, further research is needed to explore why enforcement rates differ
so greatly by county and by law enforcement agency in Missouri, and why there is disproportionate
enforcement on the basis of race and gender, in particular against Black men.
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APPENDIX A

CLEANING AND MERGING THE THREE SETS OF RECORDS: ARREST,
PROSECUTION, COURT

In Missouri, criminal records were kept separately at the arrest (Arrest data), prosecution (Prosecution
data), and court (Court data) stages. To create a complete record for an incident, we matched and
combined records with the same OCN numbers across the three sets of records.'?

We can be fairly certain we have the full records for between 64% to 65% of the incidents.’ For the
remaining 35% of incidents, it could be that we do not have complete data across the three sets of
records. For example, this is clearly the case for 16.7% of the incidents where we have records for a
later stage of an incident but not earlier stages. On the other hand, whether we have the complete
record is unclear for 69 incidents (8.7% of the total number of incidents) that have “unknown” as their
outcome at the Arrest stage with no further records at the Prosecution or Court stages, as well as an
additional 10.1% of incidents for which it is unclear whether we have all the records.

Fortunately, we can infer the final disposition of the incident (pending appeals or subsequent changes
to the given sentence) for almost 80% of the incidents.'* We can infer there was an arrest and
prosecution as long as we have Court records for an incident, and for 76% of incidents we do have
Court records with information about the final court disposition for the incident. When combined with
the 3.2% of incidents that were fully resolved at either the Arrest or Prosecution stage, we most likely
have final outcomes for 79.3% of our incidents.

This percentage is very similar for DOC/DMH incidents (80.7%) and HIV incidents (77.3%). Notably,
however, among HIV crimes there is variation in data completeness. The percentage of incidents
where we can be certain that we have the final record for the incident is much lower for Blood
Donation Infection incidents (66.7%) and is considerably higher for Sex Work incidents (94.1%) and
incidents including Other Conduct Infection charges (93%)."%°
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APPENDIX B

ALTERNATIVE METHOD FOR COMPUTING SENTENCE LENGTHS

We also analyzed sentences by looking at every conviction for an HIV/hepatitis crime that had an
unsuspended sentence of confinement of one day or longer. This method risks being influenced by
plea bargained sentences that included non-HIV/hepatitis crimes. For example, a DOC Bodily Fluids
conviction in an incident where there were also convictions for assault on a corrections officer and
destruction of prison property might have one plea bargained sentence reflecting all three crimes
that is entered as the sentence for the DOC Bodily Fluids conviction. Moreover, there might be two
to three different sentences in the court record with no indication of whether they are for the same
count or multiple counts. Nonetheless, this approach serves as a check on our narrower analysis
described above that is based on a more limited number of incidents.

For five of the nine specific crime types, the different approaches make no difference to the median
sentence (Blood Donation Exposure; Other Conduct Infection; Sex Work; DMH Bodily Fluids; and DMH
HIV/hepatitis). Further, the median sentence for DOC HIV/hepatitis decreased by just half a year. For
each of the other three types of HIV/hepatitis crimes, the median sentence increased: the median
sentence for Blood Donation Infection increased by 1 year, for Other Conduct Exposure by 2 years,
and for DOC Bodily Fluids by 1 year. For each of these three crimes, the higher end of the range of
sentences is extended, perhaps none more dramatically so than the sentence of over 107 years for
one conviction of the Other Conduct Exposure crime.'®®

Moreover, for those crimes where we have the largest number of sentences, the distribution of
sentence lengths looks similar under both approaches. For the 253 lines of sentencing data in our
data set for Other Conduct Exposure convictions leading to confinement, 31% of sentences were for 4
to 6 years and 28% were for 7 to 10 years. For the 326 lines of sentencing data for DOC Bodily Fluids
convictions, 19% received sentences for 2 years, 24% for 3 years, and 33% for 4 years. In other words,
76.4% of sentences for these DOC Bodily Fluids Charges (249 of the 326) were between 2 and 4 years.

Table B1. Sentence length using all unsuspended sentences of confinement for each type of HIV/
hepatitis charge, in all incidents

NUMBER OF STATUTORY | ACTUAL | o\ | MEDIAN

(YEARS) (YEARS)

CHARGES WITH SENTENCING RANGE
CONVICTIONS | RANGE (YEARS) | (YEARS)

Blood Donation Exposure 1 5to 15 10 10 10
Blood Donation Infection 16 10to 30 3to 15 7.5 7.5
Other Conduct Exposure 253 5to 15 1g§t205 8.4 7
Other Conduct Infection 20 10to 30 .08 to 30 11 10
Sex Work 3 5to 15 5 5

DOC Bodily Fluids 326 Upto4 .03t0 15 3.4

DOC HIV/hepatitis 18 Upto7 2to 10 5.2 5
DMH Bodily Fluids 3 Upto4 4 4

DMH HIV /hepatitis 0 Upto7 NA NA NA
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APPENDIX D

The Criminalization of HIV and Hepatitis B and C in Missouri | 55 Table D1. Missouri counties with two or more HIV/hepatitis incident (number of incidents)
ALL HIV DOC/
(N=249) DMH
APPENDIX C T
St. Louis City 107 10 80 7 91 25 1 26
St. Francois 59 1 5 5 52 3 54
St. Louis 53 3 38 3 41 14 14
SENTENCING DATA FROM THE MISSOURI SENTENCING ADVISORY COMMISSION (MOSAC) Mississippi |51 o ot
Table C1 presents MOSAC data from three separate reports covering convictions from 2010 to 2015, 2003 to 2009,*® and 2000 to 2007."*° Note that éaulg/?/g; %Z 111 111 123' 3 %g'
there is a second line for Other Conduct Exposure felonies due to a different charging code prior to 2002, reflecting classification of this crime as a class D Greene 24 7 7 17 17
i ) 200 Jackson 24 2 19 1 20 4 4
non-violent felony, as opposed to a Class B violent felony. Boone 23 c 5 = 16 16
Dekalb 21 21 21
Table C1. Sentencing Data from the Missouri Sentencing Advisory Commission (MOSAC)* Wasgérlzgton ]g 3 3 ]g ]g
St. Charles 18 11 1 12 6 6
MOSAC DATA CONVICTIONS 20&%;315 cO0Set0s 20&1;309 CONVICTIONS SENTENCES OF 20&%;:\)]07 Randolph 13 13 13
2010-2015 CONFINEMENT Jefferson 11 2 6 7 4 4
SENTENCES Buchanan 10 2 3 4 6 6
Blood Donation Exposure 1 0 0 0 - - - - - - - - LaTwrence g g : g ‘61 ‘61
Blood Donation Infection 0 0 0 0 3 67% 2 19 2 0.5 1 30 e 8 g g
Other Conduct Exposure 33 58% 19 8.1 19 74% 14 7.4 9 66.7 6 8.7 Warren 8 8 8
Cooper 7 1 1 6 6
Other Conduct E b
er onduct Exposure - - - - 4 50% 2 4 1 54,5 6 4 Saline 7 7 7
- D Felony Pettis 6 6 6
Other Conduct Infection 6 100% 6 18.8 2 50% 1 30 1 0 0 0 Pulaski 6 6 6
Webster 5 3 3 2 2
Sex Work 4 25% 1 5 1 100% 1 6 1 1 1 6 Clay 4 4 4
DOC Bodily Fluids 105 79% 83 2.9 47 68% 32 3 16 56.3 9 3 LJc'ﬂsllotzlr j 1 1 2 i i
o aclede
DOC HIV/hepatitis 8 63% 5 4 3 100% 3 3 3 66.7 2 3 Perry 4 4 4
DMH Bodily Fluids?" 4 100% 4 35 NA NA NA NA NA NA NA NA Cape 3 2 2 1 1
o Girardeau
DMH HIV /hepatitis 0 0 0 0 NA NA NA NA NA NA NA NA Lafayette 3 ] ] 5 5
Lincoln 3 1 1 1 2 2
Moniteau 3 1 1 2 2
Newton 3 1 1 2 1 1
Adair 2 2 2
Daviess 2 2 2
Dunklin 2 2 2
Franklin 2 2 2
Henry 2 2 2
Macon 2 2 2
Nodaway 2 1 1 1 1
Phelps 2 1 1 1 1
Platte 2 1 1 1 1
Scott 2 1 1 1 1
Stoddard 2 1 1 1 1
Wright 2 1 1 1 1

NOTE: Numbers will not sum to total due to some incidents involving co-occurring crime charges (e.g., an HIV incident may
involve Blood Donation, Other Conduct, and/or Sex Work charges)

N's reported in table headers reflect total number of incidents of a given type with known location information—including
those incidents not shown in this table due to being the sole incident in a given county (e.g., there are 690 incidents with known
arresting location county, but only 667 are depicted; the remaining 23 are the sole incident in their county)
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Table D2. Missouri counties originating two or more HIV/hepatitis incidents with convictions
(number of incidents with convictions)

ALL HIV DOC

HEPATITIS | DONATION | CONDUCT (N=118) (N=227)
St. Louis City 43 6 33 38 5 5
St. Francois 31 2 2 29 29
Mississippi 29 29 29
St. Louis 24 18 2 20 4 4
Texas 23 23 23
Callaway 22 11 11 8 3 11
Audrain 17 1 1 16 16
Dekalb 16 16 16
Washington 11 11 11
Greene 10 3 3 7
Jackson 10 8 8 2 2
Buchanan 9 2 2 3 6 6
Randolph 9 9 9
St. Charles 9 7 7 2 2
Boone 8 1 2 3 5 5
Cole 7 7 7
Pike 7 7 7
Taney 6 1 1 2 4 4
Cooper 4 3 3
Jefferson 4 B 3 1 1
Pettis 4 4 4
Webster 4 2 2 2 2
Clay 3 3 3
Lawrence 3 1 1 2 2
Saline 3 3 3
Lafayette 2 2 2
Moniteau 2 1 1 1 1
Nodaway 2 1 1 1 1
Perry 2 2 2
Platte 2 1 1 1 1
Warren 2 2 2

NOTE: Numbers will not sum to total due to some incidents involving co-occurring convicted crime charges. N's reported in
table headers reflect total number of convicted incidents of a given type with known arrest location information—including
those incidents not shown in this table due to being the sole convicted incident in a given county (e.g. there are 348 incidents
with known arresting location county that led to conviction, but only 328 are depicted; the remaining 20 are the sole convicted
incident in their county)
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APPENDIX E APPENDIX F

This table indicates the data we requested from MSHP from Arrest, Prosecution, and Court records.
An X indicates we received the data. Yellow shading indicates that the data is not part of the records
for that stage of the proceeding.

Table E1. HIV and DOC/DMH incidents, and incidents with convictions, by agency of arrest, among
agencies with 10 or more incidents

AGENCY HIV/HEPATITIS INCIDENTS ALL HIV INCIDENTS DOC/DMH INCIDENTS

Incidents | Convictions | % Incidents | Incidents | Convictions | % Incidents | Incidents | Convictions | % Incidents e ey e
with with with DATA REQUESTED FOR ALL STAGES DATA DATA DATA
Convictions Convictions Convictions

St. Louis SID - unique identifier for a person
City Police 106 42 39.6% 90 37 41.1% 26 5 19.2% OCN - event number X
Department DOA - Date of Arrest X X X
St. Francois
County Police | 54 27 50.0% 3 1 33.3% 51 26 51.0% DOO - Date of Offense X X X
Department Arresting County X X X
Houston ORI - A unique number from the FBI
DepP:rl'Lfﬁent & = 50.0% 0 & = 50.0% assigned to the agency that originated the X X X
record
Mississippi
County 30 14 46.7% 0 30 14 46.7% Race of Defendant X X X
Sheriff's Office Sex of Defendant X X X
gﬁ'e‘fl'f?fg?frl‘g 20 15 75.0% 0 20 15 75.0% Date of Birth X X X
Audrain State of Birth X X X
County 19 14 73.7% 0 19 14 73.7% County of Birth X X X
Sheriff's Office Charge - a Uniform Crime Code (UCC) code
St. Louis for the crime charged X X X
County Police 17 9 52.9% 17 e 52.9% 1 0 0.0% . :
Department UCC Long description - a written out name X X X
Kansas for the crime (UCC) charged
City Police 16 4 25.0% 15 4 26.7% 1 0 0.0% Count - a count number for the crimes X X «
Department (UCCs) charged
Rec;;'cl;cgr:]and Arrest Record Data Only
; i 14 14 100.0% 11 11 100.0% 3 3 100.0%
Dlggnostlc ’ ’ ’ Booking Agency ORI X
enter
Randoloh Arrest Case Number X
ando
CountF))/ 12 8 66.7% 0 12 8 66.7% County Extradited to After Arrest X
Sheriff's Office Citizenship of defendant Not available
Boone Count Domestic Violence - If event (OCN) involved
cheritrs Offica| 11 2 18.2% 1 0 0.0% 10 2 20.0% eV (OCN) Not available
domestic violence
nga\r’:@y 1 9 81.8% 0 1 9 81.8% Status of UCC as reported at arrest
Sheriff's Office
Charleston No Further Action
Police 1 8 72.7% 0 1 8 72.7% Not Filed From Prosecutor
Department Referred to Municipal Prosecutor X
Greene Referred to State Prosecutor
County 11 4 36.4% 3 1 33.3% 8 3 37.5%
Sheriff's Office Turned Over To
Springfield Unknown
Police 11 5 45.5% 3 1 33.3% 8 4 50.0%
Department
Caledonia
Police 10 7 70.0% 0 10 7 70.0%
Department
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DATA REQUESTED FOR ALL STAGES

ARREST PROSECUTION
DATA DATA

Prosecution Record Data Only

Prosecution Case Number

Originating Agency (as reported at
Prosecution)

Date of prosecution action

Code for prosecution action

Status of prosecution charges

Charges Filed
No Bill
Nolle Pros

From Court Data Only

Court seen in—Code

Court seen in—Name

Case Number, as reported at sentencing

Date of most recent sentencing action

Code for sentencing outcome

XX | X | X | X

Text description of sentencing outcome

Acquitted
Acquitted/Insane
Change of venue
Defendant Died
Dismissed by Court
Dismissed by State
Guilty

Guilty-SIS (Suspended)

Number of years sentenced

Number of months sentenced

Number of days sentenced

Was the sentence suspended?

X | X | X | X

Did sentence result in confinement or
probation?

>
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how this conduct would occur alongside either sex or needle sharing, but easier to understand it involving assault of another person or
resisting arrest.

139 Of the other four Blood Donation Infection convictions, two were relatively straightforward, involving no other charges at arrest,
prosecution, or conviction than the Blood Donation Infection charge. Two others involved a mixture of HIV Other Conduct charges and
Blood Donation charges. One of these started out at arrest with only an HIV Other Conduct Exposure charge and then resulted in only
conviction for a Blood Donation Infection charge. The other incident contains multiple charges of Other Conduct and Blood Donation
Infection at arrest and sentencing. It is possible that these last two incidents involved risk behaviors others than donating blood or
organs, but the MSHP records provide no further guidance for suggest that.

140 This could be possible because four of the HIV crimes (Blood Donation Infection, Blood Donation Exposure, Other Conduct Infection,
and Other Conduct Exposure) only differ by one digit in the code that is entered into the MSHP records, and the Blood Donation
Infection code is the first numerically of the four. More specifically, in the middle of a long code, to indicate the Blood Donation Infection
crime in the MSHP records you enter a 1, the Other Conduct Infection crime a 2, the Blood Donation Exposure crime a 3, and the Other
Conduct Exposure crime a 4.
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141 The convictions for the three types of HIV crimes here total 110, as opposed to 107, because three people convicted for Blood
Donation crimes were also convicted for Other Conduct crimes and are include in both categories.

142 Mo. Dep'T oF CoRRECTIONS, 2018 PROFILE OF THE INSTITUTIONALIZED AND SuPERVISED OFFENDER Pop. 80 (2018), https://doc.mo.gov/media/
pdf/2018-offender-profile.

143 The sentencing data from Missouri’s criminal justice records presented several challenges. Many sentences for a single count of

a crime contained three data points for sentence length: a suspended sentence for confinement, a sentence of confinement, and a
sentence of probation. However, whether a sentence was suspended or for confinement or probation was not always indicated. Further,
while there was a field to give count numbers for each charge, this field was frequently not populated. As a result, it was often difficult
to determine whether an incident contained sentences for one or multiple counts for a single type of HIV/hepatitis crime, and then to
determine which count the various lines of sentencing data were associated with. Further, the sentencing information within many
incidents contained the same sentence for all counts for all charges. Presumably, this indicated a plea bargain that applied to all charges,
the length of which was determined by all charges (HIV/hepatitis and non-HIV/hepatitis). In general, over 94% of state convictions for
felonies are the result of plea bargains and we assume a similar portion of plea bargains for HIV/hepatitis incidents in Missouri. See
Justice Anthony Kennedy in Missouri v. Frye, 566 U.S. 134, 143 (2012) (“...ninety-four percent of state convictions are the result of guilty
pleas.”) (internal citations omitted). Finally, nothing in MSHP court records indicate whether the sentences for different charges and/or
counts within an incident ran concurrently or consecutively.

144 Since the approach limited the number of incidents with convictions that we had to analyze, we also provide an alternative approach in
Appendix B. However, we feel the approach presented here is more accurate for reasons we explain in the text.

145 There were four incidents that had an unsuspended sentence for both a Other Conduct Exposure and an Other Conduct charge.
While none of the Other Conduct Exposure-only incidents had sentences of greater than 10 years, all 4 of these Exposure and Infection
incidents had sentences of greater than 10 years (14, 15, 15, and 20 years).

146 User Guipe 2015-2016, Mo. SENTENCING Abvisory CommiTTeE 35 (2016), https://www.courts.mo.gov/file.jsp?id=102733 (“Offenders
sentenced to multiple offenses at the same sentencing are counted only once for the most serious offense....Average sentences are
calculated for prison commitments, they do not include sentences of offenders sentenced under section 559.115 or to SES probation.”);
ANNUAL REPORT ON SENTENCING AND SENTENCING DisPARITY FiscAL YEAR 2015, Mo. SENTENCING ADVISORY ComMITTEE 70 (2016), https://www.courts.
mo.gov/file.jsp?id=102734 (“Sentencing data is extracted from the DOC OPII database and includes the first sentence for unrelated
sentences in Missouri courts ... Where there is more than one related sentence, the most serious sentence is selected. Revocations of
sentences are not included. Prison sentences include only sentences for a term sentence (commitment). Sentence average is for prison
sentences only and does include sentences for SES probation and 120-day probation sentences.”); RECOMMENDED SENTENCING BIENNIAL
ReporT 2009, Mo. SENTENCING Abvisory ComM. 66 (2009), https://www.courts.mo.gov/file.jsp?id=45469.

147 |n addition, we combine the MOSAC data for Other Conduct Exposure Class D Felony with the Class B Felony data, as we have done
throughout the analysis of our data.

148 Prior to 2002 the Blood Donation and Other Conduct crimes were punishable for up to 7 years as compared to 5 to 15 (Exposure)
or 10 to 30 years (Infection) after 2002. Our data include convictions from 1990 to 2000 under this lower sentencing range that the
MOSAC data do not. While there is the most divergence for the two infection crimes, the number of convictions in the MOSAC data is
very small: only 2 sentences for the Blood Donation Infection crime and only 7 for the Other Conduct Infection crime.

149 PROFILE OF THE INSTITUTIONAL AND SUPERVISED OFFENDER PopuLATION 2018, supra note 141 at 13, 68 (for ABC Violent Felonies, applied here to
Blood Donation and DOC/DMH HIV/hepatitis crimes), 69 (D Violent Felony, applied here to DOC/DMH Bodily Fluids crimes), 70 (A,B,C,
Sex Felonies, applied here to Other Conduct Crimes), 73 (B Nonviolent, applied here to Sex Work crimes). To get the average time actually
served, we took the average of that percentage for 2009-2018, the period covered for each table

150 Chris Mai & Ram Subramanian, THE PrICE oF PrisoNs: EXAMINING STATE SPENDING TRENDS, 2010-2015, VERrA INsT. oF JusTice 8 (2017), https://
www.vera.org/downloads/publications/the-price-of-prisons-2015-state-spending-trends.pdf.

151 H|V/hepatitis incidents were dated in Figure 7 and accompanying text by using the earliest action date in the event record. An
alternative method would have been to use the Date of Arrest (DOA) (see Table B.1 in Appendix B). Since for some incidents the
prosecution and sentencing action dates in the incident records proceeded the Date of Arrest, we assumed that the Date of Arrest had
been changed at some later point in updating the record and no longer reflected the original date of arrest (in other words, we assumed
that a person could not be prosecuted or sentenced before the date that they were arrested for an incident). We did analyze the dates of
the incidents using Date of Arrest, and the overall pattern in Figure 7 remains the same. For dating incidents overall, figures and numbers
reported in this section are limited to 709 events. We excluded 14 incidents that were outliers in terms of the progression of a case
through the criminal justice system, namely those with a prosecution action date + 3 years from arrest date, and/or a sentencing action
date £ 5 years from arrest date. For these incidents, we were concerned that updates to the record had altered the stated date of arrest,
in particular since some had prosecution or sentencing dates that were before the date of arrest. For dating incidents with convictions, we
did not exclude these outliers since we were focused on the most recent sentencing action date as opposed to determining when the HIV/
hepatitis charges were initially brought.

152 Multiple incidents refer to those where more than one type of HIV/hepatitis crime is charged within the incident. Since Figure 7 is
meant to convey the level of Missouri’s enforcement activity, a single person can have HIV/hepatitis incidents in multiple years and even
more than once in a single year (e.g. these 709 incidents are among 583 people). However, as explained above, the vast majority of people
had only one incident involving only one type of HIV/hepatitis crime.

153 “Missing” refers to incidents with a sentence outcome (e.g. guilty/guilty-SIS), but no date listed for sentencing action.

%4 “Incidents with convictions” are incidents where at least one HIV/hepatitis crime charge within the incident received a verdict of
“guilty” or “guilty-SIS.”

155 “Most recent arrest” is the date of the incident with the most recent action date for a given HIV/hepatitis incident type, as dated by the
year of the most recent action date in an incident record (arrest date, prosecution action date, or sentencing action date). In most cases,
this will be Date of Arrest (DOA), with outlying events excluded as defined above “Most recent conviction” is the date of the incident with
the most recent conviction for the relevant HIV/hepatitis incident type, as dated by the year of the most recent sentencing action date for
a HIV/hepatitis crime charge of a given type within an incident; outlier events are not excluded as explained above.

156 |n this section, percentages for county location are calculated based on a percentage of all 690 incidents (95.4% of all incidents) with a
known county, not based on all incidents or all incidents with convictions.

157 Locations of incidents were first determined the county of arrest as listed in the MSHP record(s). If there was not a county of arrest
listed, it was determined by using the Originating Agency Identifier for the arresting agency, or the “ARR ORI” field in the Arrest,
Prosecution, and Court records.

158 | ocations of incidents with convictions were also first determined the county of arrest as listed in the MSHP record(s). If there was not
a county of arrest listed, it was determined by using the Originating Agency Identifier for the arresting agency, or the “ARR ORI” field in
the Arrest, Prosecution, and Court records. While Court records did include the county for the court hearing the cases, we had far fewer
Court records with location information, and we assume that most incidents were processed in the same county as arrest. Accordingly,
we chose to determine location by using the variable for which we had the most data (county of arrest and ARR ORI).

159 Fourteen Other Conduct incidents did not have a known arresting county; including seven incidents with convictions.
160 Nineteen DOC incidents did not have a known arresting county, including 11 incidents with convictions.

161 The St. Louis HIV Care Region includes St. Louis City, St. Louis County, and St. Charles, Franklin Jefferson, Lincoln, and Warren
counties. See BUREAU OF REPORTABLE DiseAsE INFORMATICS, Mo. DEePT. oF HEALTH AND HuMAN Svcs., 2017 EripEmMioLocic ProFiLES oF HIV, STD, AND
HepaTITIS IN Missourl, 9 (2017), https://health.mo.gov/data/hivstdaids/pdf/MOHIVSTD2017.pdf.

162 Id
163 |d. The Kansas City HIV Care Region includes Cass, Clay, Clinton, Jackson, Platte, Lafayette, and Ray counties.
164 See Id. for percent of PLWH in Kansas City and St. Louis HIV Care Regions.

165 d, at 8. An estimated 12,890 people are living with HIV in Missouri, as of year-end 2017. County percentages reflects the number of
people living with HIV, and those living with Stage 3 AIDS, by county of residence at time of diagnosis.
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166 Mo. Dep'T oF CORRECTIONS, 2018 PROFILE OF THE INSTITUTIONALIZED AND SUPERVISED OFFENDER Pop. 13 (2018), https://doc.mo.gov/media/
pdf/2018-offender-profile.

167 |d.

168 There are 12 incidents which are both an HIV incident and a DOC/DMH incident; 11 are from the 16 agencies presented here, and
include 10 events from St. Louis City Police Department (agency has 106 total incidents) and one event from the St. Louis County Police
Department (agency has 17 total incidents).

169 All percentages in this section are among incidents, or incidents with known convictions, where we have a known arresting agency. We
have a known arresting agency for 232 out of 263 HIV incidents and 108 out of 125 HIV incidents with convictions. We have a known
arresting agency for 428 out of 472 DOC/DMH incidents and 215 out of 241 DOC/DMH incidents with convictions.

170 ByreAU OF REPORTABLE DiSEASE INFORMATICS, supra note 160 at 20. Of the 12,892 PLWH (including HIV and Stage 3 AIDS) with reported
route of transmission, a total of 8,860 were assigned MSM as their exposure category (4,512 with HIV, 4,348 with Stage 3 AIDS). An
additional 678 were assigned MSM/IDU (281 with HIV, 397 with Stage 3 AIDS).

171 PosiTive JusTice ProJECT & CENTER FOR HIV Law & Policy, ARRESTS AND PRosecuTioNs FOR HIV Exposure IN THE U.S., 2008-2019, https://www.
hivlawandpolicy.org/sites/default/files/Chart%200f%20U.S.%20Arrests%20and%20Prosecutions%20for%20HIV%20Exposure%20
in%20the%20United%20States%20%28June%202019%29_0.pdf, (last visited Jan. 20, 2020).

72 |d. Of the 17 cases documented largely through press reports, two involved men who had sex with men; 11 involved heterosexual
sex including two case involving commercial sex, and the remaining four involved alleged exposure through spitting or biting in cases
involving law enforcement.

173 See, e.g., Jeffrey S. Becasen, Estimating the Prevalence of HIV and Sexual Behaviors Among the US Transgender Population: A Systematic
Review and Meta-Analysis, 2006-2017, 109 AJPH e1 (2019); Hollie Clark et al., Diagnosed HIV Infection in Transgender Adults and Adolescents:
Results from the National HIV Surveillance System, 21 AIDS Berav. 2774 (2017); C. WINTER, HEALTH EQuITY SeRIES: RESPONDING To LGBT HeALTH
DispariTiES, Mo. FounpaTioN For HeaLTH (2012), https://mffh.org/wp-content/uploads/2016/04/LGBTHealthEquityReport.pdf.

174 A 2019 study found that 14% of transgender women have HIV. Becasen, supra note 172 at 3.

175 PosiTive JusTice ProJECT & CENTER FOR HIV Law & PoLicy, ARRESTS AND PRosecuTioNs FOR HIV Exposure IN THE U.S., 2008-2019, https://www.
hivlawandpolicy.org/sites/default/files/Chart%200f%20U.S.%20Arrests%20and%20Prosecutions%20for%20HIV%20Exposure%20
in%20the%20United%20States%20%28June%202019%29 _0.pdf, (last visited Jan. 20, 2020).

176 This chart does not include those with DMH incidents because there were only 3 people with DMH incidents (aged 44-54). Age
reflects age at earliest action date (date of arrest, prosecution action date, and sentencing action date) of the earliest event of a given
type in a person’s lifetime history, with age computed as difference between earliest action date, and “birthdate” (coded as the midpoint
of year of birth, June 30, as only year of birth was provided). Age is reported for the 583 people with non-excluded events (events
excluded due to outlying dates, as described above).

77 American Immigration Council, Immirgrants in Missouri (2017), https://www.americanimmigrationcouncil.org/research/immigrants-
in-missouri.

178 BUREAU OF REPORTABLE DISEASE INFORMATICS, supra note 160 at 5.

179 Mo. Dep'T oF CORRECTIONS, supra note 165 at 17.

180 Quick Facts: Missouri, U.S. Census Bureau, https://www.census.gov/quickfacts/MO (last visited Jan. 20, 2020).
181 BUREAU OF REPORTABLE DISEASE INFORMATICS, supra note 160 at 5.

182 Mo. Dep'T oF CORRECTIONS, supra note 165 at 17.

183 BUREAU OF REPORTABLE DISEASE INFORMATICS, supra note 160 at 5.

184 dl,

185 |d.

186 Id.

187 A total of 105 Black men have been arrested for an HIV crime, and 58 have been convicted of an HIV crime, compared with 4,517
Black men LWH in Missouri (See Bureau oF ReporTABLE DiSEASE INFORMATICS, supra note 160 at 5.).

188 Blood Exposure incidents have not been included in this chart because there only two such incidents. Both involve males, one of who
was convicted for this crime. Race/gender breakdown of PLWH from Bureau oF REPORTABLE DISEASE INFORMATICS, supra note 160 at 5.

189 Mo. Dep'T oF CORRECTIONS, supra note 165 at 17.

190 Drug related crimes includes all Controlled Substance related charges, under Mo. Rev. Star. § 579 (2019), including all charges dealing
with possession, distribution, trafficking, and manufacturing

191 Based on personal electronic communication with MSHP System/Data Administrator, Jan. 14, 2020

192 As part of this matching process we did eliminate 34 records (25 HIV events, 9 non-HIV events) that appeared to be duplicative or
largely overlapping for the same factual incident, even though the records had separate OCNs. Most of these cases were cases with
records that ended at the arrest stage with a “turned over to” outcome, indicating that they were turned over to another law enforcement
agency in Missouri. By matching SIDs, Dates of Arrest, the charges, and in some cases Date of Offense fields (this field was infrequently
used), we could determine if the case was picked up by another agency that assigned it a new OCN. Ultimately, we reviewed the HIV/
hepatitis incidents of every person (SID) who had multiple HIV/ hepatitis incidents (OCNs), to eliminate any obvious duplication. Our
default was to leave incidents as separate, but were they evidence of duplication was persuasive (same SID, DOA, charges, and/or DOA),
we combined the two incidents (when both contained useful information) or eliminated one from our counts (when the information was
completely duplicative).

193 For 60.6% of incidents (438 records) we had Arrest, Prosecution, and Court records. For another 3.2% of incidents, we only had Arrest
records (19), or only Arrest and Prosecution records (4), but it was clear from the outcomes for the charges in these incidents that the
case had ended at these stages and that there should not be records for the later stages of the incident. This included incidents with
charges with outcomes of only “no further action,” “not filed from prosecutor,” and/or “turned over to” at the arrest stage; and only of
“nolle prosecution” at the prosecution stage. For another 1.4% of incidents, the Arrest (7), Prosecution (1), or both Arrest and Prosecution
(2) records were from 2018 or 2019. For these, it may be that not enough time had elapsed since the beginning of the case for them to be

resolved or for their records to be completed.

194 This includes 438 incidents for which we have arrest, prosecution, and court data; 58 for which we have prosecution and court data;
47 for which we have arrest and court data; and 7 where we only have court data.

195 This could mean that Blood donation charges were more likely to be dismissed at earlier stages; and that the Sex Work and Other
Conduct Infection charges were less likely to be so (and/or more likely to involve guilty pleas) than the other crimes. While this
seems reasonable based on what is required to prove the elements of the underlying crimes, the records provided do not allow us to
conclusively determine so.

19 This is only sentences for any of the HIV/hepatitis crimes that is greater than 30 years and reflective of a combined sentence for a
number of sex offense crimes.

197 User GuIDE 2015-2016, supra note 145 at 32.
198 RECOMMENDED SENTENCING BIENNIAL REPORT 2009, supra note 145 at 66.
199 RECOMMENDED SENTENCING BIENNIAL REPORT 2007, supra note 145 at 57.

200 Compare H.B. 1151, 84th Gen. Assem. (Mo. 1988) (Class D Felony punishable up to 7 year) with H.B. 1756, 91st Gen. Assem. (Mo.
2002). (class B Felony publishable from 5 to 15 years).

201 Since the DMH statute went into in 2010, no data exists prior to 2010.
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